
U.S. Department of Justice 
 
 

United States Attorney 
Eastern District of New York 

  
RCH/SPN/HDM/CRH 271 Cadman Plaza East 
F. #2018R01309 Brooklyn, New York 11201 
 

June 10, 2022 
 
By ECF 
 
The Honorable Brian M. Cogan 
United States District Judge 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 
 

Re: United States v. Rashid Sultan Rashid Al Malik Alshahhi, et al. 
 Criminal Docket No. 21-371 (S-1) (BMC) 

 
Dear Judge Cogan: 
 

The government hereby notifies the Court of its filing today—via the Classified 
Information Security Officer—of a classified motion for a protective order pursuant to the 
Classified Information Procedures Act, Title 18, United States Code, Appendix III, Section 4, 
and Federal Rule of Criminal Procedure 16(d)(1), with related material.  A copy of the motion’s 
cover page, with markings removed, and a proposed order on the motion are enclosed.  

Respectfully submitted, 
 

BREON PEACE 
United States Attorney 

 
By:    /s/ Craig R. Heeren  . 

Ryan C. Harris 
Samuel P. Nitze 
Hiral D. Mehta 
Craig R. Heeren 
Assistant U.S. Attorneys 

 
       MATTHEW G. OLSEN  

Assistant Attorney General  
Department of Justice  
National Security Division  

By:    /s/                                                       . 
Matthew J. McKenzie  

       Trial Attorney 
cc: Counsel for Defendants (by ECF) 
 Clerk of Court (BMC) (by ECF) 

Case 1:21-cr-00371-BMC-TAM   Document 117   Filed 06/10/22   Page 1 of 1 PageID #: 2777



RC}I/SPN/H D M/C R}ITMJM
F. #2018R01309

UNITED STATES DISTRICT COTJRT
EASTERN DISTRICT OF NEW YORK

x

LINITED STATES OF AMERICA

- against - CAMERA AND UNDER SEAL

RASHID SULTAN RASHID AL MALIK ALSHAHHI,
also known as "Rashid Al Malik"
and "Rashid Al-Malik,"

THOMAS JOSEPH BARRACK and
MATTHEW GRIMES,

No. 2l-CR-371 (S-l) (BMC)

Defendants.

x

BREON PEACE
United States Attomey
Eastern District of New York

RYAN C. HARRIS
SAMUEL P. NITZE
HIRALD. MEHTA
CRAIG R. IIEEREN
Assistant U.S. Attomeys

(Of Counsel)

MATTHEW G. OLSEN
Assistant Attomey General
National Security Division
U.S. Department of Justice

MATTHEW J. MCKENZIE
Trial Attomey, Counterintelligence
and Export Control Section

(Of Counsel)

TO BE FILED EX PARTE. IN

GOVERNMENT'S MEMORANDUM IN SUPPORT OF ITS CLASSIFIED,
EX PARTE, IN CAMERA MOTION FOR A PROTECTIVE ORDER PURSUANT TO

SECTION 4 OF THE CLASSIFIED INFORMATION PROCEDURES ACT AND
RULE 16(dX1) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
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SPN/RCH/HDM/CRH 
F. #2018R01309 
 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - X 
 
UNITED STATES OF AMERICA 
 
 - against -     
 
RASHID SULTAN RASHID AL MALIK 
ALSHAHHI, 
      also known as “Rashid Al Malik” 
      and “Rashid Al-Malik,” 
THOMAS JOSEPH BARRACK and 
MATTHEW GRIMES, 
 
 Defendants. 
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - X 

 

 
 

[PROPOSED] ORDER 
 
21 CR 371 (BMC) (S-1) 

[PROPOSED] PROTECTIVE ORDER PURSTANT TO SECTION 4  
OF THE CLASSIFIED INFORMATION PROCEDURES ACT AND  

RULE 16(d)(1) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE 
 

This action is before the Court on the government’s ex parte application for a 

protective order pursuant to Section 4 of the Classified Information Procedures Act, 18 U.S.C. 

App. III (“CIPA”), and Rule 16(d)(1) of the Federal Rules of Criminal Procedure seeking to 

withhold from discovery certain classified materials (“the materials”), filed on June 10, 2022 

(“the application”).  After ex parte, in camera inspection and consideration of the application and 

the accompanying exhibits, the Court finds, pursuant to Section 4 of CIPA and Rule 16(d)(1), that 

the government’s application contains classified information that requires protection against 

unauthorized disclosure for reasons of national security.  Specifically, the Court finds that 

disclosure of the classified materials to the defense, or to the public, reasonably could be expected 

to cause serious damage to the national security of the United States.  See United States v. Farekh, 
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956 F.3d 99, 106-109 (2d Cir. 2020) ( “the District Court properly exercised its authority under 

CIPA when it reviewed and adjudicated the Government’s CIPA motions ex parte and in camera” 

even where defense counsel has requisite security clearance).  

  The First Amendment right of access to court documents may be curtailed in favor 

of a compelling government interest provided that the limitation on access is “narrowly tailored to 

serve that interest.”  Globe Newspaper Co. v. Superior Ct., 457 U.S. 596, 606-07 (1982); see also 

Press-Enterprise Co. v. Superior Ct., 464 U.S. 501, 510 (1984) (“The presumption of openness 

may be overcome only by an overriding interest based on findings that closure is essential to 

preserve higher values and is narrowly tailored to serve that interest.”); Nixon v. Warner 

Commc’ns, Inc., 435 U.S. 589, 598 (1978) (common law right of access may be outweighed by 

an important competing interest).  Here, the Court finds that the government’s interest in 

protecting the national security and preventing the unnecessary dissemination of classified 

information outweighs the defendants’ and/or public’s right of access to these materials.  See 

Haig v. Agee, 453 U.S. 280, 307 (1981) (“[N]o governmental interest is more compelling than the 

security of the Nation.”); Snepp v. United States, 444 U.S. 507, 509 n.3 (1980) (“The 

Government has a compelling interest in protecting both the secrecy of information important to 

our national security and the appearance of confidentiality so essential to the effective operation 

of our foreign intelligence service.”). 

  WHEREAS the government, in its motion and application, seeks a protective order 

against disclosure of certain classified information to the defense because that information is not 

discoverable under applicable law or is not helpful or material to the defense; 
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WHEREAS the Court finds that disclosure of the motion or accompanying 

materials to the defense or the public would defeat the government’s purpose in seeking a 

protective order; 

WHEREAS the Court further finds that the government’s application is so 

interrelated with classified information as to make impracticable the filing of meaningful redacted 

materials that do not divulge classified information, and that no reasonable alternative to closure 

and sealing exists that will protect the government’s interest in preventing the unauthorized 

dissemination of this information; 

WHEREAS this sealing order is drawn as narrowly as possible under the 

circumstances;   

  WHEREAS the government has properly invoked the state secrets privilege with 

respect to the materials pursuant to United States v. Aref, 533 F.3d 72, 80 (2d Cir. 2008) (holding 

that the privilege must be “lodged by the head of the department which has control over the 

matter, after actual personal consideration by that officer” (internal quotation marks omitted));  

  WHEREAS the Court has determined that the classified materials to be withheld 

are not “helpful or material to the defense,” see United States v. Stewart, 590 F.3d 93, 131 (2d 

Cir. 2009); 

  WHEREAS the Court finds that the classified information sought to be excluded 

from discovery is either not discoverable under Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. 

United States, 405 U.S. 150 (1972), and their progeny, or Federal Rule of Criminal Procedure 16; 

or that such discovery value is outweighed by the potential danger to national security that might 

ensure after disclosure; it is hereby  
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  ORDERED that the government’s application for a protective order to withhold 

certain classified materials from discovery is granted; and  

 IT IS FURTHER ORDERED that the government’s request to file its application ex parte 

and under seal is granted because disclosure of the contents of the application to the defendant or 

the public would compromise the government’s compelling interest in protecting national security 

and would defeat the purpose of the protective order.  See also United States v. Abu-Jihaad, 630 

F.3d 102, 143 (2d Cir. 2010). 

   

Brooklyn, New York 
____________, 2022 
 
      SO ORDERED. 
 
 
      ________________________________________ 
      HONORABLE BRIAN M. COGAN 
      UNITED STATES DISTRICT JUDGE   
      EASTERN DISTRICT OF NEW YORK 
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