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Adalet ve Hukuk Devleti konulu Uluslararasi Sempozyum, 8-9 Mayis 2014 tarihlerinde istanbul, Four Seasons
Bosphorus’ta, uluslararasi hukuka kiresel dlcekte yén veren isimlerin katiimiyla gergeklesmistir. Alanlarinda
uzman kisilerin konusmaci olarak istirak ettigi sempozyum, ulusal ve uluslararasi taninmis kurulus ve (niversitelerin
katkilariyla diizenlenmistir.

iki glin stiren bu sempozyumda adalet ve hukuk devleti miiesseselerinin, temel hak ve hiirriyetlerin korunmasi,
kuvvetler ayriiginin tesisi ve gergek bir hukuk devleti olmanin ekonomi ve kalkinmaya etkisi gibi konularin farkli
yonleriyle tartigiimasi, dinyadaki basarili uygulamalar hakkinda bilgi edinilmesi ve nihayetinde Ulkemiz igin
entelektlel bir birikim olusturulmasini hedeflenmistir.

Bu kitap igerisinde sempozyum siresince gergeklestirilen konusma ve panellerin metinleri, gevirileri ve fotograflar
ile birlikte sempozyumun Tirk basininda yarattigi etkinin bazi yansimalarini bulabilirsiniz.

www.uluslararasisempozyum.com web sitesini ziyaret ederek ve @AdaletHukuk2014 Twitter adresi Uzerinden
sempozyum hakkinda giincel bilgilere, konusma ve panellerin video ve fotograflarina ulagabilirsiniz.

ADALE | VE HURUR pCyL

\ INTERNATIONAL SYMPOSIUM
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International Symposium on Justice and Rule of Law was held in Istanbul, Four Seasons Bosphorus
on 8-9 May 2014 and participated in by leading global figures in the world of law. The event took
place thanks to the contribution of reputable national and international organisations and universities
and hosted a number of speakers who are regarded as experts in their fields of specialisation.

As part of the symposium, discussions focused on the protection of justice and rule of law,
establishment of separation of powers and effects of an ideal rule of law on economy and
development, in addition to addressing various aspects of these practices and principles. The
purpose of the symposium was to collect information about successful practices across the world
in these areas and finally create an intellectual accumulation of knowledge for our country.

Within this book you may find transcripts and translations of speeches and panel discussions made
during the symposium along with pictures and some of the press coverage to sample the impact of
the symposium on Turkish media.

We would like to thank all the contributors and speakers of International Symposium 2014 once
You may access videos, pictures and up-to-date information about the event by visiting the official
website of the symposium at www.uluslararasisempozyum.com and via the Twitter address @
AdaletHukuk2014.
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Akademik diinyanin, is diinyasinin, STK’larin ve uluslararasi kuruluslarin degerli temsilcileri; bu 6nemli toplantiya
tesrif ettiginiz igin Global Compact Tirkiye Yonetim Kurulu adina hepinize tesekkir ediyorum. Hos geldiniz,
seref verdiniz.

Kiltirlerin ve kitalarin bulugma noktasindayiz. Umit ediyorum ki; sadece sempozyum ile sinirli kalmayacak
ziyaretiniz. Giizel sehrimiz Istanbul’u da ziyaret etme firsatlarini degerlendireceksiniz.

Bildiginiz gibi U. N Global Compact Birlesmis Milletler tarafindan 10 seneyi askin bir stre dnce baglatiimis
bir insiyatif. Ve diinyanin gelisimi igin herkesin sorumluluk Ustlenmesini ve temel 10 prensibe imza atmasi
ve bu konuda neler yaptigini kamuoyuyla paylagsmasini iceriyor. Cok basit gibi gériinen bu yaptinm aslinda
surekli gelismeyi, her tlrli sirketin her tirll sivil toplum kurulugsunun kendisinin ne yaptigini ortaya koyarak
baskalarindan 6grenmesini ve insan haklan, c¢alisma haklar, cevreyi koruma ve yolsuzlugu engelleme
konusunda her kurumun Ustiine diisen sorumluluklari yerine getirmesini igeriyor. Bu nedenle bu sempozyumu
da ¢ok 6nemsiyoruz. Gunkl gelismenin temeli glvendir. Glveni tesis eden ise kesintisiz bir sekilde yasatilan
iyi yonetisim, adil, tarafsiz hizli ¢alisan bir hukuk sistemidir. Bunlar olmaksizin gelismeyi sirdirulebilir kilmak
mumkiin degil. U.N Global Compact’in de temel amaci gelismeyi sirdurtlebilir kimak olduguna gére bu
sempozyumu neden degerli buldugumuzu agikca ifade etmis oluyorum. Dolayisiyla tlkemizde de bu konudaki
eksikliklerimizi tamamlamadan gelisme hizimizi ve yagsam kalitemizi gelistirmemiz mimkin olmayacaktir. Bu,
dinyanin her Ulkesi igin gegerli. Peki, eksiklik dedigimiz de neye gore eksiklik? Bir referansin olmasi lazim.
Referansimiz, evrensel hukuk normlarn ve demokrasi, hak, hukuk 6zgurlikler konusundaki ileri uygulamalarin
bulundugu AB ve AB Konseyi’dir. Dolayisiyla bu konudaki yapisal eksikleri mutlaka tamamlamamiz gerekiyor.
Ancak bu normlarin olmasi ve bu normlari k&git Uzerinde hayata gegirmemiz de yeterli degil. Ayni zamanda
bunlar uygulayan yarginin bagimsiz ve tarafsiz olmasini da saglamamiz lazim. Ve bu konuda, bu evrensel
normlari igsellestirebilmesi igin bence avukat, savci, hakim mesleginde bulunan birgok kisinin en azindan lisan
bilgisini de gelistirme ihtiyacimiz var ki, kavramlarin evrensel boyutlarini daha iyi degerlendirebilelim diye.

Onemli konulardan bir tanesi; kanunlarin ne kadar acik oldugu ve herkes tarafindan nasil anlasildigidir. Bu konudaki
gri alanlar, yoruma acik alanlar, maalesef toplumda hukuka duyulan gliveni zedeleyen unsurlar arasindadir. Bu
nedenle kanunlarin gri alanlardan temizlenmesi, geriye donik olarak ylrimemesinin saglanmasi, mevzuatin
sik sik degistiriimemesi ve kazanilmis haklarin sonuna kadar korunmasi ¢ok énemli hususlar. Bunlar &zellikle
siz hukukgular gayet iyi biliyorsunuz. Benim bunlan ifade etmemde ki sebep maalesef her biri ile ilgili olumsuz
ornekleri yasiyor olmamizdir. Referansimizin, evrensel hukuk ve Avrupa Birligi dedik ama her uygulamanin kaltar
ile baglantilh oldugunu unutmamaya ihtiyacimiz var. Tirkiye, dogu ve bati arasinda bir kiltirel senteze sahip.
Ozellikle Global Compact'’in ilgilendigi insan haklari ve yolsuzluklarla miicadele konusunda kiiltiir ile etkilesim
oldukca yogun. Ornek: hediye verme aliskanliklari. Her toplumda farkli olabiliyor. Yiiksek ve diisiik kidemlilerin
arasindaki iligkilerin boyutu. Her toplumda farkli olabiliyor. Yanlis olanin raporlanmasi konusundaki aliskanliklar,
ortaya cikarlp cikartiimamasi, rigvet karsiti ortak taahhutlerin verilmesi ve bu verilen taahhitlere uyulmasi
konusundaki anlayis, toplumsal killtiirle son derece alakall. iste toplumsal kiiltiirdeki gelisimi saglayabilmek icin
de basta Anayasa olmak Uzere yasalarin evrensel normlara uymasini saglarken diger taraftan da adil, hesap
verebilir, saydam, sorumlu ve tutarl bir yOnetisim anlayisinin hayata gegirilmesi ihtiyaci oldugu kanisindayiz.
Burada bir taraftan énlemeye yonelik taahhltler hayata gegcirilirken, bir taraftan yaptinmlarin uygulanmasinda
adillik ve tutarliik ve toplumsal bilincin gelistirimesine de destek olunmasinin kritik énemde oldugunun
kanisindayiz. iste Global Compact’in oynadigi rol bu toplumsal bilincin gelismesi yéniinde. Tiirkiye'de 280’i
asin kurulus Global Compact’in prensiplerine imza atmis vaziyette. Bu nedenle de bunu sirekli gelistirme

¢abasi icerisindeyiz. ClnkU kultir uygulandikga gelisiyor, degisiyor. Bu konularin o kadar da basit bir sekilde
degisemedigini géstermek Uzere sizlerle bir de tarihi bilgi paylasmak istiyorum. Bunu, miisaade ederseniz
ingilizce paylasayim ciinkii 6zellikle yabanci dostlarimiz igin.

Ulkelerinize dénmeden &nce umarim giizel sehrimizi gezme sansiniz olur. istanbul’u gezerken sehirde
inanilmaz bir cgesitlilik oldugunu fark edeceksiniz. Bu gesitlilik farkli boyutlarda kendisini sizlere sunacak, hem
zaman acisindan hem de tarihi agidan. Malumunuz, istanbul gok tarihi bir sehir. Ancak, sunu fark edeceksiniz
ki eski binalarin gogu kamu binalari. Kendisi kadar eski olmayan birgok diger biiyiik sehrin aksine istanbul’da
zengin bir kisi tarafindan insa edilen 300 yUzyillik bir bina bulamazsiniz. Peki, sizce neden bdyle? Bunun
sebebi Osmanli imparatorlugu’nda muilkiyet haklarinin tanimlanma sekliyle ilgili. Sultan begendigi herhangi
bir binaya el koyabilirdi. Bu durumda insanlar ne yaptilar? Binalarini ahsaptan ya da kalici olmayan diger
malzemelerden inga ettiler. O dénemden sadece kamu binalar ayakta kalmigtir. Bu 6rnegin de bize gosterdigi
Uzere, kuiltlr ve hukuk/adalet sistemi oldukga 6énemlidir ve insanlarin aliskanliklarina sekil vermektedir. Bunlar
degistirmek ve herkesin bu evrensel normlari kabul etmesini saglamak ciddi ¢caba gerektiriyor. Bu sadece
kanunlarn degistirmekle olmuyor ayni zamanda kdltirin nasil gelistigini yonetmekle basariliyor. Tam da bu
sebeple bu konuda hepimizin sorumlulugun bir kismini Ustlenmesi gerekiyor. Bu baglamda, 13 tanesi ilk 20
listesinde olmak Uzere, Turkiye'deki 288 blylk sirketin UN Global Compact’in ilkelerini imzalamis oldugunu
belirtmekten gurur duyuyorum. Bu sirketler her yil bu konularda neler yaptiklarini raporluyorlar. Raporlama tabii
ki sadece kulglk bir adim ancak sorumlulugun Ustlenilmesi noktasinda énemli bir adim olarak karsimiza gikiyor.

Sempozyumun herkes icin basariyla ge¢mesini diliyorum. UN Global Compact’in bu konuda neler
yaptidinin sizlere dagitilan belgelerde de agiklandigi belirtmek isterim. Ayrica, New York’tan gelen calisma
arkadaglarimizdan birisi 6gleden sonraki oturumda bu konuda daha ayrintil bilgiler verecek. Hepinize basaril
bir sempozyum ve istanbul’da keyifli bir seyahat diliyorum. Tesekkiir ederim.

Adalet ve Hukuk Devleti ¢ Acilis Konusmalari
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Distinguished representatives of academic world, business world, non-governmental organisations and
international organisations,

On behalf of the board of directors of Global Compact Turkey, | would like to thank you all for your participation
in this important event, and welcome.

We are at the crossroads of cultures and continents and | hope your visit will not be restricted to this event and
you will have the opportunity to enjoy our beautiful city Istanbul.

As you may know, the UN Global Compact is an initiative started by the United Nations 10 years ago. The
objectives of the initiative are that all the related parties assume responsibility for the development of the world,
sign the 10 main principles and disclose to the public the actions they take in this respect. Although it might
seem very simple, this initiative involves that continuous development is achieved, all kinds of companies and
NGOs disclose what actions they take in this respect, thereby ensuring others learn from them, and all the
organisations fulfil their responsibilities in the fields of human rights, labour rights, protection of environment
and prevention of corruption. Therefore, we attach utmost importance to this symposium. Development takes
its basis from trust, which is created by uninterrupted governance and a legal system that functions in a fair,
impartial and rapid manner. The development cannot be sustainable in the absence of these elements. Now
that the main goal of the UN Global Compact is to make the development sustainable, you may now clearly
understand why this symposium is important for us. It will not be possible for us to increase our development
speed and improve our life quality without eliminating our deficiencies in this area in Turkey. This is true for
all the countries in the world. Well, we have deficiencies, but according to what criteria do we name them
deficiencies? You need a benchmark. Our benchmark for this purpose is the EU and EU Council that hosts
advanced practices in the field of universal legal norms and democracy, rights, law and freedoms. We have to
absolutely complete our structural deficiencies in this area. However, completing these norms on paper is not
sufficient. At the same time, we have to ensure the judiciary which implements these norms is independent and
impartial. And, my personal opinion is that in order to ensure universal norms on this subject are thoroughly
comprehended by lawyers, prosecutors and judges, majority of these professionals has to improve their foreign
language knowledge so that they can better evaluate the universal aspects of the concepts.

Another crucial aspect of this subject is to what extent the laws are clear and how they are understood by all the
people. Grey areas that are open to interpretation unfortunately damage the society’s trust in law. Therefore, it is
vital that the laws get rid of such grey areas, they should not be enforced retrospectively, the legislation should
not be changed frequently and acquired rights should always be protected. As legal professionals, you all
know about these topics. The reason why | reiterate them here is that we have been seeing negative examples
in each of these areas. Although we have said our benchmark is the universal law and EU, we should keep in
mind that each practice is linked to the culture, as well. Turkey has a cultural synthesis that is marked by both
the East and West. Interaction with culture is widely seen in human rights and corruption issues to which the
Global Compact displays particular interest. For instance, habit of giving gifts, which can be different in each
society. Or, nature of relationship between the senior officials and their juniors. Also, the habit of reporting what
is wrong or revealing it and giving mutual promises in return for bribe are other topics very much affected from
the society’s culture. In order to be able to achieve development in the social culture, laws, the Constitution
in particular, must be compatible with universal norms and at the same time a fair, accountable, transparent,
responsible and consistent understanding of governance must be put into practice. We are of the opinion that
while preventive measures are taken, on the one hand, sanctions should be imposed in a fair and consistent

manner and support should be given to the development of the social consciousness, on the other hand. The
role of the Global Compact aims to develop this social consciousness. In Turkey, more than 280 organisations
have signed the principles of the Global Compact. We are in constant effort to increase this number, because
culture develops and changes as it is implemented in more areas. | would like to make a reference to the
history in order to show you it is not easy to make changes in these areas. Let me speak in English in this part
of my remarks for the convenience of our foreign guests.

I hope you will have opportunity to visit our lovely city during or right after the symposium before you go back
home. What you will see is a city of incredible diversity. Diversity in all different dimensions, including the time
dimension and historical dimension. It is a very historical city. Yet one of the things you will notice is that most
of the old buildings are public buildings. There isn’t an old building that was built by a rich person 300 years
ago in Istanbul unlike many of the other capitals which are not as old. Why do you think this is the case?
Let me provide an explanation for this. It is because of the way property rights were defined in the Ottoman
Empire. Sultan could take over any building that he likes. So what do people do? They built their buildings by
wood or whatever not necessarily stable structures. Only public buildings remain from that time. So culture
and legality- justice systems are extremely important they are engraved in the people. So changing these and
making sure that everybody gets to the universal norms takes a lot of effort. Not necessarily only by changing
laws, but also attending how the culture develops as well. This is exactly why we all need to take a part of
responsibility in this issue. And I’'m particularly proud to say that more than 288 major companies have signed
up for UN Global Compact in Turkey, including the 13 of the top 20 companies. And they are all reporting
on what they are doing on these issues on an annual basis. Reporting is only a small step but it is definitely
important step in terms of assuming responsibility.

| wish major success for the symposium. And | also would like to note that U. N Global Compact does on this
issue is reported briefly in the papers that are distributed. And one of my colleagues from New York is going
to give a lot more detail in the afternoon. | wish you a very successful symposium and a lovely visit in Istanbul.
Thank you.

Justice and Rule of Law ¢ Welcome Remarks
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Bu uluslararasi sempozyuma yabanci tilkelerden bizleri kirmayarak istanbul’a gelen konuklarimiza, degerli bilim
adamlarina, ayrica tesekkiir ederiz. Kendileri desteklerini vermislerdir. Ozellikle tesekkiir ediyorum.

Hukuk devleti islemlerinde, hukuk kurallarina bagl olan, vatandaslarina hukuki glvence saglayan, btin
islem ve eylemlerinin hukuk kurallarina uygunlugu, baslica gecerlilik kosulu sayan, adaletli bir hukuk dizeni
kurmay: hedefleyen, temel hak ve 6zgurlikleri glivence altina alan, yargi denetimine acgik, yasalarn Ustinde,
yasa koyucunun da bozamayacagi, temel hukuk ilkelerinin bulundugu bilincinden uzaklagsmayan devleti ifade
etmektedir. Hukuk devletinin biri sekli, digeri maddi olmak Uzere iki anlaminin bulundugu kabul edilmektedir.
Sekli anlamda hukuk devleti, devletin bireylere hukuk yoluyla sagladigi, birtakim giivenceleri ifade eder. Bu
glvencelerin ilki, sucta ve cezada kanunilik ilkesidir. Franz von Liszt, bu ilkeyi anlatirken diyor ki; “Su¢ ve
cezada kanunilik ilkesi, suclularin Magna Carta’sidir”. ilkeden hemen hemen ilk defa bahseden kisi 1764’te
yazdigi kitabinda, Suglar ve Cezalar veya Begeriyetin Mecellesi adli kitabinda -ki uzun uzun ondan bahseder;
italyan Cesare Beccaria’dir. Daha sonra bu ilke Johann Anselm Ritter von Feuerbach tarafindan Latince
“Nulla poena sine lege, nullum crimen sine lege” seklinde ifade edilmistir. Sucta ve cezada kanunilik, ceza ve
glvenlik tedbirlerinin ancak kanunla dngdérulebilmesi ve kanunda 6ngdrilmeyen bir sugtan dolayi, kimsenin
sorumlu tutulmamasi anlamina gelmektedir. Bu husus, Anayasa’nin 38. maddesinin 3. fikrasinda, “Ceza ve
ceza yerine gecgen guvenlik tedbirleri, ancak kanunla konulur” ve yine TCK’nin 2. maddesinde “Kanunun agikga
su¢ saymadigi bir fiil igin kimseye ceza verilemez ve giivenlik tedbiri uygulanamaz. Kanunda yazili cezalardan
ve guvenlik tedbirlerinden bagka bir ceza ve glivenlik tedbirine hilkmolunamaz” seklinde ifadesini bulmustur.

idarenin sug ve ceza koyamayacagi bu yetkinin, sadece TBMM’de oldugu TCK’nin 2. maddesinin 2. fikrasinda
“idarenin diizenleyici islemleri ile sug ve ceza konulamaz” hiikmiyle ortaya konulmustur. Bunun yaninda ceza
iceren hikiimlerin kiyasa yol acacak sekilde genis yorumlanamayacagi ve kiyas yasagi hukuk devleti ilkesini
destekleyen diger kurallardir. Ceza kanununun zaman bakimindan uygulanmasina iliskin, TCK’nin 7. maddesine
gore bir kimsenin isledigi zaman yUrtrlUkte bulunan kanunun, su¢ saymadigi bir filden dolayi cezalandirlamamasi
yani gegmise ylUrime yasagdi, hukukun bireyler icin sagladigi en 6nemli glivencelerden biridir. Maddi anlamda
hukuk devleti ilkesinden ise devletin, hukuka bagliigini gerceklestirebilmesi icin ceza hukukunun igerik
yéniinden nasil diizenlenmesi gerektigi anlasilir. Burada ceza normlarinin diizenlenmesinde insan haklarini
koruma odakl bir yaklasim sergilenmeli, bireyin varligini devam ettirebilmesi, kisiligini gelistirebilmesi icin
korunmasi zorunlu, maddi manevi ve ekonomik degerlerin dikkate alinmasi gerekmektedir. Bunun bir sonucu
olarak ceza kanunlarinin insana saygl esasindan hareket etmeleri zorunludur. Bu itibar ile ceza insancil ve
ahlaki olmalidir. Nitekim 1982 Anayasa’sinin 17. maddesine gére “Kimseye iskence ve eziyet yapilamaz. Kimse,
insan haysiyeti ile bagdasmayan bir cezaya veya muameleye tabi tutulamaz” denilerek insana saygi esasi,
T.C Anayasasi tarafindan glivence altina alinmigtir. 1982 anayasasinin 10. maddesinde kanun éniinde esitlik
ilkesine yer verilmis olup bunun toplum hayatina yansitilabilmesi de hukuk devletinin gérevidir. Bu ilke, TCK’nin
3. maddesinin 2. fikrasi hilkmuiyle somutlastinimistir. Fikra, ceza kanununun uygulanmasinda kisiler arasinda
irk, dil, din, mezhep, milliyet, renk, cinsiyet, siyasal veya diger bir fikir yahut dislnceleri, felsefi inang, milli
veya sosyal kdken, dogum, ekonomik ve diger toplumsal konumlar yéniinden ayrim yapilamayacagini ve hic
kimseye ayricalik taninmayacagini ifade etmektedir.

Bu sempozyum, buylk bir sempozyum. Bu sempozyumun kitap halinde yayinlanmasinin yerinde olacagini
dustiniyorum. Adalet ve hukuk devleti konusunun, konunun ulusal ve uluslararasi alanda uzmanlar tarafindan
tartisilacagi bu sempozyumun diizenlenmesinde katkilari olanlara tesekkiir eder, sempozyumun tim katilimcilara
faydali olmasini temenni eder hepinize saygi ve sevgilerimi sunarm. Tesekkir ederim.

We would like to thank to all distinguished guests and esteemed scientists who have travelled to Istanbul to
attend this international symposium. They have made great contribution to this event.

State of law means a state which adheres to legal rules in its acts, provides legal assurance to its citizens, treats
all the acts and procedures valid only if they are compatible with the law, aims to establish a fair legal system,
secures fundamental rights and principles, is open to judicial control, cannot be disrupted by the lawmaker and
never denies the presence of fundamental legal principles. It is accepted that state of law has two meanings,
one in form, the other being a material one. State of law, with its meaning in form, means certain assurances
which the state offers to individuals through law. The first of these assurances is the principle of legality in
crime and punishment. Franz von Liszt defines this principle as follows: “The principle of legality in crime and
punishment is the Magna Carta of criminals.” Cesare Beccaria, an Italian jurist, is most likely the first person
mentioning this principle in his book entitled On Crimes and Punishments written in 1764. This principle was
later expressed by Johann Anselm Ritter von Feuerbach in Latin with the following words: “Nulla poena sine
lege, nullum crimen sine lege.” Legality in crime and punishment means crimes and security measures can
only be ascertained by the law and no one can be held liable for a crime not described in the law. This matter
is dealt with in paragraph 3 of Article 38 of the Constitution which states: “Penalties, and security measures in
lieu of penalties, shall be prescribed only by law.” Likewise, Article 2 of the Turkish Penal Code states: “No one
can be punished, nor can face security measures for an act that is not expressly regarded as a criminal offence
by the law. No one shall be given a punishment and security measure other than those prescribed by the law.”

That the administration cannot prescribe crimes and punishments and this power solely rests with the Turkish
Grand National Assembly is included in paragraph 2 of Article 2 of the Turkish Penal Code which rules the
following: “Regulatory acts of the administration shall not prescribe crimes and impose punishments.”
Moreover, that provisions prescribing punishment cannot be broadly interpreted to cause mutatis mutandis
and there exists ban of mutatis mutandis in this respect are other rules supporting the state of law principle.
As regards the time-related implications of the criminal law, Article 7 of the Turkish Penal Code states that no
one shall be given a penalty for an act not treated as an offence by the applicable laws at the time when the
offence was committed, which is also one of the most important assurances that the law offers to individuals.
With its material sense, the state of law principle defines how the criminal law should be regulated content-
wise so that a state can adhere to laws. In this context, while regulating criminal laws, an approach should
be adopted that focuses on protecting human rights and pecuniary and non-pecuniary values and economic
values that are required for the individuals to sustain their existence and develop their personality. As a result,
criminal laws have to take their basis from respect for human. Therefore, punishment must be humane and
ethical. According to Article 17 of the 1982 Constitution “No one shall be subjected to torture or mal-treatment;
no one shall be subjected to penalties or treatment incompatible with human dignity.” This provision shows the
Turkish Constitution secures the respect for human. Article 10 of the 1982 Constitution focuses on the principle
of equality before law and it is the duty of the state of law to reflect this in the society’s life. This principle is
expressly stated in paragraph 2 of Article 3 of the Turkish Penal Code, which states while applying the criminal
law, discrimination cannot be made due to race, language, religion, sect, nationality, colour, gender, political
or other opinion, philosophical belief, national or social origin, birth and economic and social positions and no
one may enjoy privilege.

This symposium is clearly a remarkable event. | believe it would be very beneficial to compile the outputs of
this symposium in a book. Thank you to all who have contributed to the organisation of this symposium where
justice and rule of law will be discussed by the national and international experts in the area. | hope this will be
a useful event for all the participants. Thank you for your attention.

Justice and Rule of Law ¢ Welcome Remarks
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Seckin Konuklar, Bayanlar ve Baylar,

Beni, blyuk bir Sneme sahip olan bir konuyu, hukuk devleti ve onun basarill bir modern demokratik toplumdaki
roliiny, tartismak amaciyla dinyanin dért bir yanindan ileri gelen kisi ve uzmanlari bir araya getiren bu etkileyici
toplantiya davet ettiginiz icin tesekkiir ederim. Bu bdlgede ve diinya genelinde demokrasiye gegis yapmakta olan
Ulkelerde de gérdigumiz Uzere, demokratik toplumlarin genel refahi kendi kanunlarn ile yénetilmesi ile 6l¢Uldr.
Halkin, vatandaglar ve vatandas olmayanlarin, herkesin haksizliga ugradigini hissettiginde kamusal adalete
erisimleri oldugunu bilmeleri gerekmektedir. Saniklarin adil muamele ve adil yargilanmayi garanti altina alan bir
hukuk sisteminin mevcut olduguna inanmalidir. Sug islemeye meyil eden bir kisi, siradan bir vatandas, zengin
bir is adami, yargi mensubu veya ylksek bir hiikiimet mensubu olmasina bakiimaksizin mutlaka yakalanacagi
ve cezalandirilacagini bilmelidir. Ve ayrica, isletmeler kiyasen istikrarli bir ortamda faaliyette bulunduklarini,
hukuka uygun islemlerinin onurlandirlacagini, idari merciiler tarafindan makul diizenlemelerin adil bir sekilde
uygulanacagini bilmelidirler. Hukuk devleti kavrami ile dogrudan baglantili olan tim bu beklentilerin modern
demokratik toplumlarda karsilanmasi gerekmektedir.

Elbette ki, hukuk devletinden bahsederken bir idealden bahsetmekteyiz. Higbir Glkede mikemmel bir adalet
sistemi oldugunu sdyleyemeyiz. Tim toplumlarda tamamlanmasi gereken bir ¢ok gelisme bulunmakta. Bu
konferans gibi uluslararasi konferanslar tecriibelerin paylasiimasi icin mikemmel bir ortam olusturuyor. Hukuk
en nihayetinde bir bilim degil, insani zaaflarla dolu bir insanlik ¢abasidir. Ancak hukuk, gicli hikimetlerin ,
blyik sirketlerin, terérist gruplarin, organize suclularin ve tabi ki siradan suclularin olasi tiranhgi karsisinda
demokratik toplumlarin kalkanidir. Hukuk devleti yiriitmenin, yasama ve yarginin yetkilerini tanimlayan, sinirlayan
ve bunlar arasinda keskin bir kuvvetler ayriigi temin eden gi¢li bir anayasanin varligi ile baglar. Kuvvetler
ayriiginin mikemmel dengesini lafta tanimlamak kolaydir ancak pratikte varligini saglamak zordur. Saglkl
bir demokraside bu dengenin saglanmasi bagimsiz yarginin ve en nihayetinde bir anayasa mahkemesi veya
yliksek mahkemenin gorevidir. Bagimsiz mahkemelerin bulunmamasi veya mahkemelerin bagimsiz olmadigi
algisi adalet sistemine olan glivene zarar vermektedir. Halk mahkemelere erigsimlerinin esit olmadigini veya
digerleri gz ardi edilirken veya daha da koétlist 6rtbas edilirken bazi suglarin sert bir sekilde kovusturuldugunu
hissederse adalet sisteminin haksiz ve politize oldugu sonucuna varacaktir. Ve bu sonug¢ halkin temel gorevi
haklarin garanti altina alinmasi olan kurumlara olan gliveni yok edecektir. Zamanla yarginin bagimsiz hareket
etmedigi algisi toplumun bir bitlin olarak hukuka saygi gosterme ve konulan kurallara uygun hareket etme
yonlUndeki istegini azaltacaktir.

Hukuk devleti 6zellikle kiresel baglamda olmak Uzere ekonomik gelisim icin de temeldir. Mahkemeler
uyusmazliklari gtivenilir bir sekilde ¢cézime kavusturmali ve s6zlesmesel ylukumlUlikleri adil ve istikrarli sekilde
garantiye almalidir. Aksi takdirde, girisimciler ve yabanci yatinmcilar, karlarinin ve emeklerinin rakipler veya
yolsuzluk yapan devlet gorevlileri tarafindan ¢alinmasina géz yummayan baska bir piyasa arayisina gireceklerdir.
Dinya genelinde, potansiyel yatirmcilar, yabanci igletmelerin kanunlarin istikrarsiz uygulanmasindan
kaynaklanan ciddi problemlerle karsilastigina dair dykuler duyduklarinda daima tereddiite diismektedirler.

Demokrasilerde, ifade, din ve medya 6zgtrligu ve azinliklarin haklarinin korunmasi acik hukuki korumalara ve
surekli gelisime konu edilmelidir. Bu 6zgirliklerden birisi olan “ifade 6zgirligi”ne iliskin Amerikan tecriibesinden
kisaca bahsetmek isterim. Kuskusuz bir cok Amerikali da dahil olmak Uzere g&zlemcilerin buyUk bir kismi,
Amerika Birlesik Devletleri’nin 4 Temmuz 1776’da mikemmel bir ifade 6zgurligi ile dogduguna inanmaktadir.
Gergekte durum bu degildir. Bu ugruna mucadele ettigimiz ve halen de mucadele etmekte olduumuz bir
haktir. Basit ve kalici cevaplar bulmadik ancak bazi temel devamli prensiplere sahibiz. Anayasamiza gore,

basin bireyler ile ayni ifade 6zglrligine sahiptir. Ozgir ve engelsiz bir basin ile ifade edilen farkli sesler ile
demokrasilerin daha gii¢li ekonomilerin daha hareketli hale gelecegine inaniyoruz. Bir kag giin 6nce, 3 Mayis’ta
Diinya Basin Ozgurligu Gund’'ni kutladik. Bu vesileyle, ABD dis isleri bakani Kerry, diinyada gapinda birgok
kisi icin basin 6zglrliginun saldin altinda oldugunu, “ 6zglr basin” kavramina hayat veren gazetecilerin, blog
yazarlar, fotografcilar, yazarlar, elestirmenlerin tehlikede oldugunu belirtmistir. Ayrica, basinin geleneksel tanimi
yeni platformlar ve sesleri kapsamak Uizere genislemektedir. Tim sosyal medyaya acik erisim ile birlikte bagimsiz
ve gekincesiz bir basinin demokratik toplumlarin temel elemanlarindan birisi oldugunu distinmekteyiz. Ancak,
ABD’deki ik Anayasa Degisikligi mutlak degildir. Kamu giivenligi ve muhtemel bir sug halinde oldugu gibi baz
kritik durumlarda ifade 6zglrligine sinirlama getiriimesine miisaade etmekteyiz. Bunun yaninda, politik ve
sosyal konugsmalara getirilen kisitlamalar yakin takip altindadir. Amerikan tecriibesi bir taraftan kamu diizenini
korurken diger yandan tam olarak ifade 6zglrliginun nasil saglanacag konusunda kolay cevaplar ile dolu
degildir. Bu denge bugiine dek yaptigimiz gibi disiinmemizi ve degisiklikler yapmamizi gerektirmektedir. Ancak
bu daima bireysel 6zgirliikler ydéniinde bir egilim ile olacaktir. Bu dengenin nasil korunacagi bu konferans igin
onemli bir konudur. Sizin i¢in hazirlanmig bu mikemmel programa baktigimda oldukg¢a dinamik ve adalet ve
hukuk devletinin toplumda oynadigi temel roll diisiinmeye yoneltici olacak konferansin tamami igin kalabilmeyi
cok isterdim. Bugiin burada yer alma imkani verildigi icin tekrar tesekkiir ederim ve hepinize basaril bir
sempozyum dilerim.

Tesekkdrler.

Adalet ve Hukuk Devleti ¢ Acilis Konusmalari
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Distinguished Guests, Ladies and Gentlemen.

Thank you for inviting me to participate in this impressive gathering of dignitaries and experts from around the
world to discuss the topic of profound importance: The rule of law and its role in a successful and democratic
modern society. As we have seen in countries’ transitioning to democracy in this region and around the world,
the overall health of any democratic society can be measured by the extent to which it is governed by its
own laws. People, citizens, and non-citizens must know that they have access to public justice when they
believe that they have been wronged. Those suspected of crimes must believe that a system of laws is in place
which ensures fair treatment and fair trials. Anyone who considers committing a crime must know that he will
likely be caught and punished regardless of whether he is an ordinary citizen, a wealthy businessman, a law
enforcement official or a high government official. And businesses must know that they operate in a relatively
stable environment, that their legitimate contracts will be honoured, and that reasonable regulations will be
fairly enforced by administrative bodies. All these expectations relate directly to the rule of law and should be
met in modern democratic societies.

Now, of course, when we speak of the rule of law, we speak of an ideal. No country has ever had a perfect justice
system, and all nations have amble room for improvement. So international conferences like this one provide an
excellent venue for the sharing of experience. Law after all is not a science; it is an human endeavour, fraught
with human frailty, but one that stands alone as a democratic society’s shield against the potential tyranny of a
powerful government, huge corporations, terrorist groups, organised crimes and of course, ordinary criminals
too.

The rule of law begins with a strong constitution defining and limiting the powers of the executive, legislative
and judicial branches, and establishing a strict separation of powers between them. The perfect balance of the
separation of powers is easy to describe in words, but difficult to maintain in practice. In a healthy democracy,
it is the job of an independent judiciary and ultimately of a constitutional or a supreme court to assure that
this proper balance is maintained. The lack of independent courts, or even the perception that courts are not
free, undermines faith in the justice system. If people perceive that they have unequal access to the courts
or that some crimes are pursued aggressively while others appear to be ignored, or even worse covered up,
people will conclude that the justice system is unfair and politicised. And this conclusion will erode their faith
in the institutions whose primary function is to guarantee their rights. Over time, even the perception that the
judiciary is not acting independently will diminish the willingness of a society as a whole to respect the law
and to act in accordance with established rules. The rule of law is also essential to economic development,
especially within the global context. Courts must reliably settle disputes, and uphold contract obligations fairly
and consistently. Otherwise, entrepreneurs and foreign investors will look to another market not wanting their
profits and their hard work to be stolen by rivals or by corrupt officials. Around the world, potential investors
often hesitate when they hear stories of foreign businesses that have encountered serious problems stemming
from the inconsistent application of the law.

In a democracy, freedom of speech, or religion or press and the protection of minority rights also must be
the subject of clear legal protections and constant renewal. Let me focus briefly on the American experience
with one of these freedoms: The freedom of expression. Most observers, indeed many Americans, believe
that the United States was born with perfect freedom of speech on our independence day July 4th 1776, but
in fact this was not the case. This is a right for which we have had to struggled, and for which we continue
to struggle. We have found no simple or permanent answers; but we do have some enduring fundamental

principles. In our constitution, the media enjoy the same right as individuals to free speech. We believe that
democracies become stronger and economies more vibrant by allowing expression of diverse voices including
from a free and unimpeded press. On May 3rd, just a few days ago, we commemorated World Press Freedom
Day at a time when, as Secretary Kerry noted, for too many around the world, a free press is in under assault,
and journalists, bloggers, photographers, essayists and satirists who give life to the words “free press” are in
danger. In addition, the conventional definition of the press is expanding to include new platforms and voices.
As independent and unfettered press with open access to all social media, we find that to be an essential
element of democratic societies. However, in the United States, our First Amendment is not absolute. We
permit some restriction of speech under certain critical conditions such as when it represents a true threat to
public safety or connotes an imminent commission of a crime. But restrictions on political and social speech
received close scrutiny. The American experience is not full of easy answers about how to protect the fullest
freedom of expression while also maintaining public order. This balance requires us to tinker and to adjust as
we do even to this day; but always, with the strong bias toward individual liberty.

So how to sustain that balance over time is a worthy subject for this conference. Looking at the outstanding
program that has been lined up for all of you, | wish | could stay for all of what no doubt is going to be a very
dynamic and thought-provoking examination of the fundamental role that justice and the rule of law play in
society. | thank you again for the opportunity to take part today and | wish you all a very successful symposium.

Thank you.

Justice and Rule of Law ¢ Welcome Remarks
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Merhaba,

Avrupa Parlamentosu’nda Avrupa icin liberaller ve demokratlar ittifakinda milletvekiliyim. Parlamentoda dig
iligkiler, uluslararasi ticaret, kiltlir ve egitim konulu komitelerde yer aliyorum. Calismalarim insan haklari, temel
6zgurlukler, yeni teknolojiler ve 6zellikle Turkiye olmak tzere komgu ulkelerle ilgili Avrupa politikalar konularina
yogunlasiyor, bu baglamda gec¢miste Turkiye'yi cesitli kereler ziyaret etme firsatini buldum. Bu nedenle
Turkiye’de hukuk devleti ve adalet konulu bu sempozyuma sahsen katilamadigim i¢in Gzginiim, ancak bazi
dislincelerimi sizinle bu video mesaji araciligiyla paylasmak istiyorum.

Gecgen yilin sonunda, dinyada ve Avrupa’da gdzlerin Ukrayna’da yasanan krize cevrildigi bir ddnemde
Turkiye’de uzun zamandir derinden derine artan fikir ayriliklar birden bire ylzeye ¢ikarak patlak verdi. Bu
kutuplagsmalar kolayca ¢éziimlenemeyecektir. Mevcut krizin kazanani yoktur; en magdur olan kesim ise Turk
halki ve onlarin demokrasi ve insan haklan ve hukukun Ustiinliigline saygl temelinde isleyen agik ve 6zgir
bir toplumda yasamaya duyduklan &zlemdir. Ben konusmamda Avrupa Birligi’nin yapabileceklerinden ve
yapmasi gerekenlerden s6z etmek istiyorum. Bu sorunu ele alirken de AB’nin Tirk halkinin menfaatine dncelik
vermesi gerektiginin altini gizmek istiyorum. Bu nedenle Avrupa kamuoyunda fazla destek gérmese de yillardir
Turkiye’nin AB Uyeligini destekliyorum.

Turkiye ile AB arasindaki iligkiler son yillarda, 6zellikle de gegcen yaz yasanan protestolari bastirmak igin
uygulanan siddet sonrasinda gerginlesti. Bir tarafta, Turkiye, AB’yi katilim sirecini yeterince ciddiye almamak
ve 6nemli bazi muzakere basliklarinda ilerlemeyi engellemekle suglamakta. Diger tarafta ise Tirkiye’de insan
haklarinin kotliye giden durumu, Avrupalilarin kafasinda Ulkenin AB’ye katilmaya ehil olup olmadigina dair
mevcut soru isaretlerini daha da yogunlastirdi. Tirkiye’nin igcinde bulundugu yasamsal kriz, Turkiye’nin AB
Uyeligini destekleyenler ve karsi olanlari ayni ¢ati altinda birlestirdi ve Uyeligi gercekten isteyip istemediklerini
ve oOzellikle de tyeligin gercekten mimkin olup olmadigini sorgulamalarina neden oldu. Basbakan’in komplo
teorilerine inanarak uluslararasi toplum ya da finans piyasalarinin miidahalesine isaret etmesi vizyonlarimizin
ne denli farkli oldugunu gosterdi. Ne var ki, iki taraf arasindaki iligkiler gergin de olsa, bu iligkilerin kopmasi
ancak hukuk devleti ilkesinin ihlal etmek isteyenlerin isine gelecektir. Turkiye ve AB birbirlerinden kopmayi gbéze
alamazlar. Ozellikle mevcut kosullar altinda AB elinden geleni yaparak Tirkiye’yi temel 6zgiirliikler ve insan
haklarina saygi yoninde tesvik etmelidir; bu, 6zellikle rejimin muhalifleri ve kendisini elestirenleri susturmaya
calisirken temel 6zgrlikleri ve insan haklarini daha da fazla c¢ignedigi bir ortamda énem tasimaktadir.

Katihm mizakereleri Turkiye’de reform siirecinde dnemli bir ara¢g olmaya devam etmektedir. Yargl ve temel
haklar ve adalet, 6zgurlik ve givenlik konulu 23. ve 24. mizakere basliklarini agarak AB slrece sistematik
bir sekilde katkida bulunabilir. istinbarat &rgiitlerine esi benzeri gériilmedik yetkiler taniyan yasalar ya da ifade
6zgurligund sinirlandiran ve kuvvetler ayrilidi ilkesini daha da ¢igneyen kanunlar gibi belli bagh bazi sorunlari
ele almamiz gerekiyor. iginde bulundugumuz su zorlu giinlerde sergileyecedimiz baglilik ve azim daha da buytik
énem tasiyor. lliskilerimiz epey uzunca bir siiredir miinhasiran hiikiimetler arasinda yurittiliiyor, artik iliskilerimizi
daha da genis bir tabana yayma zamani geldi. Ancak 23. ve 24. mizakere bagliklar acilsin ya da agilmasin, AK
Parti hikimeti sorumlulugu Ustlenerek hukuk devleti ilkesini hemen bugiinden baslayarak onarmalidir.

Ayrica katihm mizakerelerinin yani sira bagka olanaklar da degerlendirmemiz gerekir. Ben Turkiye’de hukuk
devletine iliskin bagimsiz bir uluslararasi sorusturma agilmasi 6nerisinde bulundum. Su anda bdittin taraflar
etraflarina o kadar kesin sinirlar ¢gizmis durumdalar ki kendi baslarina gikis yolunu bulabilmeleri mimkin degil.
Guvensizlik ve kutuplasma o kadar derin ki ancak bagimsiz bir degerlendirmeye itimat edilecektir. Uzmanlarin

yirUtecegdi bu sorusturma AB liderliginde uluslararasi toplum tarafindan baglatilabilir. Ayrica yaklasmakta olan
cumhurbaskanligi segimleri icin ben bir se¢im gbzlem heyeti kurulmasi ¢agrisinda bulundum. Yerel segimler
sonrasl ortaya cikan genis anlasmazliklar disiintldiginde, AB 6zgir ve adil segimlere yonelik iradesini
goOstermeli, hukuk devleti ve demokrasinin temel unsurlari konusunda ne denli kararli oldugunu ortaya
koymalidir. Ancak unutmayalim ki bu se¢im gézlem heyetleri ancak hilkimetin davetiyle tlkeye gelebilir. Ayrica,
demokrasinin sadece sandiktan ibaret olmadigini ve demokratik ilkeler ve demokratik kurumlara dayali bir
yénetim bigimi oldugunu da ¢ok net bicimde aklimizda tutmaliyiz. ifade 6zgiirligiiniin engellenmesi ve basin
Ozgurliklerinin kisitlanmasi gibi insan haklari ihlalleri AB nezdinde yanitsiz kalmamalidir. Tirkiye Kopenhag
Kriterleri’nden uzaklasmaya devam ederken sessiz kalamayiz.

Ancak bu arada AB ile Tirkiye arasinda baska baglar da oldugunu dikkate almaliyiz. NATO’da ortak
sorumluluklarimiz bulunmaktadir ve gittikge daha kirilgan ve istikrarsiz hale gelen Orta Dogu’da ortak stratejik
cikarlarimiz var. Btlin bunlarin yani sira Gimrik Birligi’nin getirdigi birgok ticari iliski ve ekonomik yarar var ve
ayrica Turk kokenli pek cok Avrupa vatandasi bulunuyor. Ortak yararlarimiz, degerler temelinde yUrittlecek bir
tartismaya zemin hazirlamali ve bu tartismada AB daha fazla liderlik Ustlenerek Tirkiye’den beklentilerini agik
sekilde ortaya koymalidir.

Bunlar benimizlenimlerim ve umarim bu net ve kesin séylemler Bagbakan tarafindan da ayni sekilde anlasilacaktir.

Konferansinizin verimli olmasini diliyor, Turkiye'de hukuk devleti ile ilgili bu diyalogumuzu hem online, hem de
istanbul’a geldigimde karsilikli olarak siirdiirmeyi temenni ediyorum. Tesekkiir ederim.

Adalet ve Hukuk Devleti ¢ Acilis Konusmalari
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Hello,

I'm a member of the European Parliament for the Alliance of Liberals and Democrats for Europe. Here in the
parliament | serve on the committees dealing with foreign affairs, international trade, culture and education. My
work focuses on human rights, fundamental freedoms, new technologies and European policies with regard
to our neighborhood, especially Turkey and | have often had the pleasure of visiting the country. So | am
particularly sorry | cannot join you in person today at this symposium on the rule of law in Turkey. but | am glad
to be able to share some of my thoughts with you, through this video message.

While the world’s and European eyes have been focused on the Ukrainian crisis, in Turkey divisions that
remained below the surface for a long time erupted at the end of last year. These polarizations will not easily
be solved. The current crisis knows only losers; first and foremost the Turkish population and their aspirations
for democracy and an open and free society based on respect for human rights and the rule of law. And | want
to focus on what the European Union can and should do. My fundamental premise in answering that question
has been and will be that the EU needs to have the wellbeing of the Turkish population as a priority. That is why
| have supported accession for years despite a lacking popular support for that in Europe.

Relations between Turkey and the EU have become strained over the past years and particularly since the
crackdown on protests last summer. On the one hand, Turkey has blamed the EU for not taking the accession
process seriously and for blocking progress on important chapters. On the other hand, the worsening human
rights situation has added questions about Turkey’s eligibility to join the EU amongst many in Europe. The
fundamental crisis, which the Turkish state finds itself in has joined critics and supporters of Turkey’s accession
in wondering about the desirability and especially the feasibility of accession. The prime minister’s belief in
conspiracy theories pointing to the interference from international community or financial markets, have
underlined the extent to which our visions differ. Despite strained relations, however, it would only help those
who seek to undermine the rule of law to give up. Turkey and the EU cannot afford to just drift away from each
other. Especially under the current conditions the EU must do all it can to help Turkey steer towards respect
for fundamental freedoms and human rights as the regime in its attempts to silence its opponents and critics
is further trampling them.

The accession talks remain an important vehicle to work towards reforms in Turkey. By opening negotiating
chapters 23 and 24 on the judiciary and fundamental rights and justice, freedom and security, the EU can
engage systematically. We need to be able to address specific problems such as laws which give intelligence
services unprecedented powers, laws that restrict free expression and that further undermine the separation
of powers. We must show commitment, even in, and especially in, these challenging days. For too long the
relations have been exclusively government to government and they must be broadened. But still, with or
without the opening of Chapters 23 and 24 the AK Party government should take responsibility and repair the
rule of law starting today.

We also need to look at other possibilities besides the accession talks. I've suggested to launch an independent
international inquiry into the rule of law in Turkey. The different parties are now so entrenched, they cannot find
a way out on their own. The mistrust and polarization run so deep that only an independent assessment will be
trusted. And under the leadership of the EU such an expert investigation could be set up by the international
community. I’'ve also called for an election observation mission for the upcoming presidential elections. Given
the fundamental disagreements in the aftermath of the local elections, the EU needs to show its dedication

to free and fair elections and upholding the rule of law and the fundamental aspects of democracy. It should
be underlined that such missions are upon invitation from a government. It should also be very very clear
that democracy is more than one man one vote and involves governance based on democratic principles
and democratic institutions. Violations of human rights such as blocking free speech and constricting press
freedoms most have consequences in actions from the EU. We cannot remain silent as Turkey continues to
step away from the Copenhagen Criteria.

At the same time, we cannot forget that there are other bonds between the EU and Turkey. We have a shared
responsibility in NATO and we share strategic interests in an increasingly fragile and instable Middle East and
on top of that there are trade relations and economic benefits of the Customs Union, as well as many European
citizens with Turkish roots. The many interests we share should form the basis of a values-based discussion
in which Europe should show more leadership and make explicit what it expects from Turkey. | have the
impression clear and stern language is understood by the prime minister.

| hope that you will have a fruitful conference and | look forward to continuing the conversation about the rule
of law in Turkey online and hopefully in person next time I’m in Istanbul. Thank you.

Justice and Rule of Law ¢ Welcome Remarks
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Bayanlar ve Baylar,

Sivil toplum, akademi, kurumsal ve sorumlu kisilerin davetli oldugu, bu Ulkenin icinden gegmekte oldugu en
6nemli ve hassas konulardan birine i1sik tutulmasina ve bu konunun dengeli sekilde tartisiimasina yardimci
olacagini distiindiigim bu ¢ok 6nemli etkinlikte bugtin bulunuyor olmak, benim icin gercek bir keyif ve onurdur.
Bu konuda Avrupa Parlamentosu’nun 6zel bir sorumlulugu var; bu az 6nce Avrupa Parlamentosu tyesi tarafindan
hatirlatildi, ve buglnki konusmalara yol agan buttn tartismalar da buna ydneliktir. Ve neden bdyle 6zel bir
sorumluluk var? Gunkl Avrupa Birligi’nin giris perspektifi, siphesiz ki, Tirkiye’nin Uyelige aday oldugu 15 yildan
ve bu adayligi miizakere ettigimiz 9 yildan beri Ulkeyi degistiren reformlarn sekillendirmeye ve ydn vermeye
katkida bulunmustur. Bu Uyelik Turkiye’nin modernlesmesinin temelini olusturmus ve en énemli araclarindan
biri haline gelmistir. Bu sure¢ esnasinda, ve bu hususun altini gizmek gerekir, Turkiye ve AB, yargi reformu
konusunda Avrupa Konseyi’'nin de yakin destegi ile calismaktadir. Bu baglamda, Avrupa standartlarina uygun
olarak hukuk devleti, demokrasi ve insan haklarini Usttn tutan Turk yetkililerinin siyasi iradesi sorgulanmaktadir.
Ornegin Hakimler ve Savcilar Yiksek Kurulu'nun ézerkligini artiran 2010 Anayasa Degisikligi, 2012’deki
Ucuncu yarg reformu paketi, 2013’teki doérdiincil yargl reformu paketi, ve 2013’teki yargilamanin uzun sirmesi
karsisinda i¢ hukuka gore kanun yolu 6ngéren kanunlar dnemli birer basaridir ve cogunlugu bizim, Tirkiye’nin
AB’ye giris slrecindeki isbirligimizden dogmustur. Dolayisiyla pek ¢ok basari mevcuttur. Ve sdylemek isterim
ki, nitekim dun Turkiye’nin ekonomik énemine iligkin bir Zirve’ye katildim, ve bu zirve Turkiye’nin simdiye dek
deneyimledigi ekonomik basariya da katkida bulunmustur.

Bayanlar ve Baylar,

ifade edilmelidir ki, 1999°dan beri gerceklesen basarilara karsin, Tirkiye’deki yargi sisteminin reformu ve
hukuk devletinin saglamlastiriimasi slirmekte olan bir ¢alismadir, henliz tamamlanmamis bir istir, ve daha
da 6nemlisi, hakli hirslar baglaminda, kurumsal degisiklikler baglaminda, yarginin bagimsiz, etkin ve tarafsiz
sekilde davranma ehliyetini gbsteren ikna edici ve bugtine kadar sergiledikleri performanslari da heniiz ortaya
konmus degildir. Kanunlar 6nemlidir; ancak kanunlarin uygulanmasi ve sistemin glvenilir olarak algilanmasi da
bir o kadar 6nemlidir. Bu baglamda 17 Aralik’tan beri gergeklesen gelismeleri blyik dikkat ve artan endise ile
takip etmekteyiz, Tlrkiye tarafindan i¢ ya da dis organlara danisiimadan yahut béyle énemli bir karar alinmasi
onerilmeden kabul edilen kapsamli degisiklikler gérmekteyiz. Bu degisiklikler yapilirken alinan kararlar; adli
kolluk ve savci arasindaki iliskinin giicli etkisi, Hakimler ve Savcilar Yiiksek Kurulu’nun isleyisi ve yapisi, Yiksek
Kurul’'un Adalet Bakani ile olan iligkisi ve Adalet Akademisi’nin igleyisi ve yapisi konularini ilgilendirmektedir.
Bir tarafta, yarginin roli ve isleyisi konusundaki hararetli tartismalan oldukga sasirtici buluyoruz. Ancak
diger tarafta, Turkiye’'nin anayasal ilkelerinin bagimsiz koruyucusu olarak Anayasa Mahkemesi’'nin goérevini
yaptigini da gériiyoruz. Dolayisiyla, neticede, ortada oldukca karisik, kutuplagsmis tartismalar goériiyoruz ve bu
da buylk o6lgide belirsizlik ve kesinlikle given eksikligine yol agiyor. Uyari niteliginde bazi yasalar mevcut
ancak bunlarin ¢ok az guvenilir neticesi var ve slregte yUritilen sorusturmalarin maddi vakialari hakkinda
bir netlik bulunmuyor. Yargi organi, ylritme tarafindan defalarca elestirildi. Devlet yetkililerinin gérevden
alinmalar halinde idare mahkemelerinin hukuki ¢are sunmalari imkanina getirilen kisitlamalar, internete iligkin
davalarda yargisal gozetime getirilen yeni sinirlamalar, ve istihbarat faaliyetlerinin yargisal gézetiminin fiilen
sona erdirilmesi, istihbarat faaliyetleri Uzerindeki parlamenter gézetim gibi konulara kesinlikle deginmek
gerekir. Bu tUr durumlarin acilen ele alinmasi gerektigi diistinillyor. Benim bildigim su ki, yargi bu duruma
isik tutmahdir. Uygulanan yaptinmlar, her hallkarda, bu llkede hukuk devletinin 6zgurligu ve islemlerin
Olgllaliaguniin gelecedi hakkinda soru isaretleri uyandirmaktadir. Tirkiye Avrupa Birligi’nin stratejik ortagidir ve

Uyelige adaydir. Turkiye, bizim Kopenhag Kriterleri dedigimiz bu genel siyasi kriterleri kullanmayi taahhit etmis
oldugundan ve biz de bu kriterler ile bagh oldugumuzdan, Turkiye’nin AB’ye lyeligine dair ortak amacimiza
uygun olarak, tamamen Avrupa standartlarina gére yénlendirilen TUrk reformlarina olan ihtiyaci gézlemlemekte
tereddlt etmiyoruz. Dolayisiyla Avrupa Birligi olarak, yapilan degisikliklere ve bu degisikliklerin hukuk devletine
olan etkisine dair goérlslerimizi aciklamak Uzere yetkililerinizle muhtelif zamanlarda géristik ve birgok seyin
yani sira TUrk Anayasasi tarafindan teminat altina alinan yarginin bagimsizigi ve tarafsizligi ile gicler ayrihgina
dair endiselerimizi, Turkiye’nin ekonomik basarisinin esasini teskil eden reformlar tehlikeye dislrenlere dair
endiselerimizi ilettik. Yargi ile kolluk kuvvetlerinin, yolsuzluk dahil olmak Uzere gérevi kétiye kullanmaya dair
iddialar, baskidan uzak bigcimde ve aynmcilik olmaksizin sorusturma yetkisi oldugunu ve ayni zamanda yargi
ve kolluk kuvvetlerinin bu konuda gdérevli oldugunu hatirlattik.

Bayanlar ve Baylar ve Sevgili Dostlar,

Tarkiye’nin, yarginin temel haklarini etkileyen yasalarin tim unsurlarina iligkin olarak, tim menfaat sahiplerinin
dahil oldugu kapsamli bir diyalog olusturma vakti geldigine ikna olmus durumdayiz. Bu, demokrasinin segim
kazanmaktan ¢ok daha fazlasi anlamina geldigi bir konudur, bu konuda mudabhillik, sahiplik dnemlidir ¢inki
bu toplumun her késesinden bitln vatandaslari ilgilendirir. Avrupa Komisyonu Uyesi File de durumu dostca
tartismaya kendini tamamen adamistir ve buna hazirdir, nitekim olmalidir da, ve Yargi ve Temel Haklar baslikl
23. Fasil hakkindaki calisma grubunun toplantisina katkida bulunmak igin Haziran’da bizzat Ankara’ya
gelecektir. Bu toplantiya sivil toplum da dahil olmalidir. Biz, AB bilgi birikiminin, taslak yasalarin yorumlanmasina
yansitiimasini teklif ettik ve AB iliskileri Bakani’nin bu teklifi kabul etmesinden memnun olduk. Avrupa Konseyi,
ve bu Komisyon, Tirkiye’nin yararlanabilecegi bir know-how kaynagidir. Gegen yil 22. Fasil'in muzakereye
aclimasi ile AB giris surecine katki yapma amacimiza ulastik. Eneriji isbirligi konusundaki bir déniim noktasi olan
diyalogumuz, geri kabul anlagsmasi ve baslatma onuru ve keyfine sahip oldugum vize 6zglrligline dair cabalar
gosterilmektedir ve bunlar, resmi ¢abalar bakimindan acgik bir yénlendirmedir. Son yillardaki gelismelerden de
ileri gidilmesi gerekmektedir. Tarih ve gercekler, ayrica ekonomik gercekler, Turkiye ve Avrupa Birligi arasinda
saglam, ortak, yararli ve hirsli bir iliski yaratmaya yéneliktir. iyimserlik ve kararlilik ile Turkiye ve AB’nin 2014
yilinda, ki bu yiIl Avrupa yilidir, birbirine daha az degil, daha c¢ok ihtiyaci oldugunu dustntyor ve birlikte daha az
degil, daha g¢ok sey yapilmasi gerektigine inaniyorum.

Cok tesekkurler.

Adalet ve Hukuk Devleti ¢ Ana Konusma
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Ladies and Gentlemen,

It is a real pleasure and an honour to be here today in this very important event where | think the combination of
civil society, academia, institutional, responsible people can help, | think, in shedding light at and having a balan
ced debate on one of the most important and sensitive issue that this country is going through. | think that
on this, the European Union has a special responsibility; this has just been recalled by the Member of the
European Parliament, but by all the discussions that we are leading to this debate today. And why the special
responsibility? Because the European Union accession perspective has, without any doubt, contribute to
shape and drive the reforms that have transformed Turkey in the fifteen years since the country became a
candidate for accession, and the nine years for which we have been negotiating this accession. The accession
process has formed the backbone and has been one of the primary tools of Turkey’s modernisation. During
this period, and this is worth underlining, Turkey and EU are working together with the close implication of the
Council of Europe on judiciary reform. In a context where the political will of Turkish authorities to strengthen
the rule of law, democracy and human rights, in line with European standard was really questioned. The 2010
Constitutional Reform which increase the independence of the High Council of Judges and Prosecutors, the
third judicial reform package in 2012, the forth judicial reform package of 2013, and the 2013 law offering
domestic remedy in case of excessively long trial. These are all achievements, which are important and which
were largely driven by our cooperation within the accession process. Much, therefore, has been achieved. And
| would like to say, since yesterday | was participating to the Summit on Economic Importance of Turkey, this
has contributed to the economic success that Turkey has experienced so far.

Ladies and Gentlemen,

It is worth noting that notwithstanding the achievements made since 1999, it is nevertheless bear repeating
that reform of the system of justice in Turkey and consolidation of the rule of law remains work-in-progress,
unfinished business. And even more important, in term of legitimate ambitions, in term of institutional changes.
And with the convincing track record of judiciaries’ capacity to act independently, efficiently and with impartiality
still to become evident. Laws are important; but implementation of laws and the perception of the credibility
of the system are equally important. In this context that we have been following developments since the
17th of December with great attention and increasing concern, we have seen sweeping changes adopted
by Turkey without a consultation, internal or external, that such important decision without being suggested.
And these decisions, these changes with the strong impact on the relationship between the judicial police and
prosecutor, on the role and functioning of the High Council of Judges and Prosecutors, on the relationship of
the High Council to Minister Justice and on the role and function of the Justice Academy. On one side, we have
witnessed a very ferocious debate on the role and functioning of the judiciary, quite confusing. But on the
other hand, | have also to say, we have seen the constitutional court fulfilling its duty as independent guardian
of Turkey’s constitutional principles. Therefore, all in all, what we have seen is there is a lot of confusion around,
a lot of polarised debate, and this creates a lot of uncertainty and certainly, a lack of credibility. Some walling
piece of legislation, very walling piece of legislation, but little credible result on the ground and investigations
which have not deliver clarity on facts. There has been repeated criticism of the judiciary by the executive. The
introduction of limitations of the ability of the administrative courts to offer legal redresses in case of removal
of state officials from the post, new limitations on the judicial oversight in cases involving the internet, and de
facto end of judicial oversight of intelligence activities, but also a beginning of parliamentary oversight on these
intelligence activities which need to be absolutely strengthened.

Some say that there is an emergency to address. What | know is this for the judiciary to shed light on that.
Remedies, in any case, raise question marks about the future of freedom of rule of law and the proportionality
of action in this country.

Turkey is a strategic partner of the European Union and an accession candidate. It is because Turkey is
committed to expect to use general political criteria, what we call the Copenhagen Criteria, and because we
are both bound by these criteria that we have not hesitated to observe the need for Turkish reforms to be
guided by the reflection in full of European standards in line with our shared goal of Turkey’s accession. As
the European Union, therefore, we met with your authorities on multiple occasions to explain our views on
the changes and their likely impact on the rule of law, to express our concern for the independence and the
impartiality of the judiciary and the separation of powers as guaranteed by the Turkish constitution, to express
our concerns at the endangering of reforms that have been the core of Turkey’s economic success, among
other things, to recall the imperative that the judiciary, and the police, has the capacity and the authority to
investigate allegations of wrongdoing including corruption, free from pressure and without discrimination of
preference.

Ladies and Gentlemen and Dear Friends,

We are convinced that now it is the time for Turkey to launch an inclusive dialogue, involve the all stakeholders,
on all aspects of legislation affecting the judiciary from the mental rights. This is an area in which democracy
is more than winning elections, is an area in which involvement, ownership is important because this implies
every citizen from every corner of the society. Commissioner File is fully engaged to discuss the situation
friendly and ready to do, and must do, and it will come personally to contribute a meeting of the working group
on Chapter 23, Judiciary and Fundamental Rights, in Ankara in June, in which civil society should be fully
involved. We have offered to mobilise EU expertise in commenting on draft legislation and then pleased that the
Minister of EU Affairs has agreed to make full use of this offer. The Council of Europe, then this Commission, is
also a repository of know-how on which Turkey can draw.

Our purpose is trifold; to build on the progress of EU accession achievement last year with the opening of
Chapter 22 for negotiation, the strengthening of our dialogue on energy cooperation, the signature of the re-
admission agreement and | would like to say, the launch of EU-Turkey dialogue on visa liberalisation that | have
the honour and the pleasure to begin. To push for a clear direction for the reform efforts and to avoid a rolling
back of the achievements of recent years. History and facts, not least economic facts, speaking favour of a
solid mutually beneficial and ambitious relationship between Turkey and the European Union, and it is with
optimism and determination that | insist that Turkey and EU in 2014, which is the year of Europe, need each
other more, not less, and we need to do together more and not less.

Thank you very much.
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Moderator Richard Pildes: Cok tesekkiirler. Oncelikle, ben dahil bizi bu fevkalade sempozyuma davet ettiginiz
icin herkes adina tesekkir etmek istiyorum. Salt, dogu ve bati arasinda bir kdpri olan Tulrkiye’nin derin tarihi
ve muasir dSneminden dolayi degil, ayni zamanda Tirkiye’nin modern, politik ve hukuksal gelismelerinin devam
eden surecinde, olduk¢a énemli bir zamanda gergeklesen bu sempozyumda bulunmak benim igin onurdur.

Panelimizin konusu, hukuk devleti, ve konuyla ilgili ben ve diger lg¢ profesérimiiz bazi temel sorunlara
deginecegiz; Harvard Hukuk Fakiiltesi’nden Prof. Richard Fallon, istanbul Sehir Universitesi’nden Prof.
Ergun Ozbudun, kendisi ayni zamanda Venedik Komisyonu Tiirkiye temsilcisidir ve son olarak Yale Hukuk
Fakultesi’nden Prof. Heather Gerken. Acilis konusmamla baglamak istiyorum, sonrasinda s6zU agilis sozlerini
sOylemeleri icin dider panelistlere verecegim. Panel sirasinda, bazi konulara deginecegiz ve sonrasinda
dinleyicilerin sorularnni alacagiz.

Yillarnmi, demokratik sistemlerde anayasal mahkemelerin statlsini ve demokratik kurumlari galisarak
gecirdim. Dunya tarihindeki demokratik sistemlerden bahsettigimiz zaman neredeyse yalnizca anayasal
demokrasilerden konusuyoruz. 1980’lerden beri anayasal demokrasi gaginda yasiyoruz. Su anda bu tarihten
once ve dunya tarihindeki herhangi bir zamanda olusturulmus demokrasilerden daha fazla demokratik sisteme
sahibiz. Ve bu yeni demokrasilerin tamami, anayasal demokrasiler olarak olusturulmustur. Ylritme ve yasama
organi Uizerinde anayasal sinirlamalarin olmadigi yargisal incelemeden yoksun Birlesik Krallik’in saf demokratik
parlamenter sistemi, ikinci Diinya Savasi sonrasi olusturulmus hicbir demokraside kabul gérmedi. Aslinda
Birlesik Krallik sinirsiz parlamenter egemenlik Ustlinde kisitlamalar getiren, insan haklar yasasini ve Avrupa
insan Haklar Sézlesmesi'ni kabul etmistir. Modern cag da anayasal demokrasinin hakimiyeti ile birlikte,
modern demokraside anayasal mahkemeler hakkinda devam eden mulcadele ve tartismalar beraberinde
getirmistir. Amerika Birlesik Devletleri’nin en basindan beri miicadele ettigi konu budur. Galismamin odak
noktasi, anayasal demokrasilerdeki siyasal gliclin yapisi ve siregelen miicadelelerdir. Siyasi gli¢, anayasal
demokrasilerde dizenlenmis ve sinirlandinimistir. Bugln burada bu micadelenin iki yonU tzerine konusmak
istiyorum. Birincisi, politika, toplum hakkindaki vurgulanan anlayis, vizyon, diistincelerden biri, farkli demokratik
sistemlerde ilk olarak basit siyasal yapilara dayanan anayasalar hazirlanmasi ve zamanla, gli¢lik yasandikca
bu yapilarin gelistiriimesi kaginlmaz oldukga, bu yapilarin zamanla degisen durumlara uyarlanmasidir. Ulkelerin
demokratik kurumlarinin tasarimi arkasinda yatan 6zgun fikirler veya llkenin demokratik kuruluglarinin anlayis
sekli Uzerine disunidlmesi gereken oldukgca dnemli konulandir ve bu tir kurumlar Gzerinde calisabilmek ve
onlari anlayabilmek icin arkalarinda yatan temel disliince ve anlayiglari kavramak gerekir. Bu nedenle, siyasal
demokrasiye iligkin iki anlayigi birbirleriyle kiyaslamak istiyorum. Bir gériis oldukga ¢ogunlukgu olan gorustr.
Bu demokrasi gérisu Rousseau’ya kadar dayanmaktadir. Buna goére, demokratik toplum genel iradenin bir
cesidi olarak anlagilmali ve demokratik kuruluglarin amaci genel iradenin yonetimine olanak saglamak olmalidir.
Ve bu demokrasi anlayisina gére, demokratik kuruluslar ¢ogunlugun yénetimine olanak saglamaldir. Bu,
demokrasinin ne anlama geldigi sorusuna verilen ¢ok yaygin bir cevaptir ve ¢ogu kisi icin de cevap basitce
cogunlugun yonetimidir. Otoriter bir rejimden demokratiklesmeye dogru degisim strecinden gecen pek ¢ok
Ulke icin de demokrasi bu anlama gelmektedir. Eger bir 6dnceki otoriter rejim, siyasi glict tekelinde tutuyorsa,
demokratik dénisim su anlama gelmektedir: Demokratik dontiisimden 6nce otoriter devletin elinde tuttugu
glcl, artik bizlerin, yani ¢odunlugun kullanmasinin vakti gelmistir. Bu ¢cogunlukgu demokrasi gorisuyle
Amerikan demokrasi yapisi ve kurumsal tasarimina islemis olan alternatif demokrasi anlayisini kiyaslamak
istiyorum. Boylece, bizim kurumsal yapimiz ile saf cogunlukgu demokrasi gérist arasinda yansitilan tezathgd
aciklayacagim. Amerikan sistemi, demokrasinin tanimina iliskin cogunlukgu anlayisi reddeden bir sistemdir.
Amerikan goériusinde, demokrasinin bir tlr genel irade icerdigi anlayisi kesinlikle karsi konulan bir anlayistir.
Genel iradeyi yansitan, bitin toplumun cikarinin ayni oldugunu varsayan bu tarz demokrasi anlayisi biyik
riskler barindirir. Daha da kétlsU, bu goris, siyasal cogunlugun genel iradeyi bastirma ¢abasi oldugu goriisini
de iginde barindiran baskin gériise meydan okuyan bir tehlike yaratir. Kanaatimce, Amerikan demokratik
kuruluslarinin olusumunun arkasinda yatan temel diistince 6zgiin tasarima geri donUstir ve bu Amerika’da bile
destek bulmayan bir distincedir. Ancak bana gére, Amerika’daki demokrasi kavraminin altinda yatan énemli
diuslince, demokratik toplumlarin farkl, celigkili, muhalif ¢ikar ve egilimleri bir arada bulunduran toplumlar
olarak anlagilmasidir. Demokrasi tam olarak homojen bir topluma dayanmamaktadir. Ve demokrasinin tam
olarak homojen bir toplum ya da toplum anlayisina dayanmasi da gerekmemektedir. iclerinde (inlii demokratik
liberal siyaset kuramcilarindan John Stuart Mill’in de bulundugu 19. yizyil demokratlarinin gogu, demokrasinin
homojen toplumlar disinda islev gérmedigi kanisindadirlar. Ancak Amerikan tecrlibesinin en baslarindan
beri, bu goris esasen oldukga modern bir géristir. Bu gorus, bir toplumun dogasi geregi ¢atisma, cesitli

muhalefetler icerdigi ve demokrasinin tiim bunlarla basa ¢ikabilecedi ve kurumlarin da bu daha ¢ogulcu, daha
az ¢ogunlukgu anlayisi yansitmak igin tasarlanmasi gerektigini ifade etmektedir. Bu diisiince derin bir sekilde
Amerikan demokratik kuruluslarinin tasariminin igine islenmistir.

Cogunluk gruplarin toplumdaki farkh gruplarin énemli ve yogun menfaatlerinin Gzerinde kontrol saglamaya
calismasindan dolayr demokratik sistemler ¢cokmektedir. Gogunlukgu demokrasi ¢ogulcu demokrasiye gore
demokrasinin daha az istikrarl olan tipidir. Amerika’daki demokratik kurumlar Gizerine kabataslak bir 6n tanim
yapmak gerekirse, bu tasarimdaki ana fikir siyasi gliciin merkezilesmis ulusal bir kurum Uzerinde yogunlasmasi
yerine, siyasi gliciin yayilmasi ve bircok farkl siyasi kuruma dagiimasidir. En biyuk korku merkezilesmis siyasi
gliciin, ulusal kurumlarin gecici demokratik siyasi glclere ve partilere esir edilmesidir. Siyasi gliciin adem-i
merkezilesmesi ve anlamli siyasi giicin merkezden ve ulusal kurumlardan uzaklagsmasi gegici egemenlere
ve devletin kontrolini ele geciren siyasi guglere karsi bir gesit glvenlik seklidir. Ayrica, devletin ulusal siyasi
boélimleri icinde dahi, siyasi gliciin kurumlar arasi daha fazla dagihm ve yayilimi s6z konusudur. Zaten bildiginiz
Uzere hepsi farkll secmenler tarafindan, farkl hizmet sireleri icin secilmis bir baskanimiz, bir senatomuz, bir
temsilciler meclisimiz var. Dolayisiyla Amerika’da bir segcimde bir grup siyasi glictin biittin gii¢lt kurumlari Gizerinde
kontrol saglamasi, ulusal diizeyde olsalar dahi, mimkiin degildir. istikrarli bir demokrasi siyasi ¢ogunlugun
ulusal seviyedeki bu kurumlar Gzerinde kontrol elde etmesi asagdi yukar (¢ secim dénemi, yani alti yillik bir
zaman almaktadir. Kuvvetler ayriigr dedigimiz bu sistem demokrasinin ¢ogulcu diisiincesinin olusturulmasi
sirasinda tasarlanmigtir. Tabi ki, anayasal demokrasi fikri siyasi glice odaklanmis kuvvetler ayriiginin en
6nemlisidir. Fakat, demokrasinin kurulmasinin ardindan bu kurumlarda istikrar saglanmasi konusunda surekli bir
¢aba vardir. Kacginilmaz risklerden biri de bitiin demokratik sistemlerin karsilasti§i demokratik siyasi kurumlar
Uzerindeki miicadeledir. Bu beni bahsedecegim ikinci noktaya getiriyor. Butiin demokratik sistemlerde bulunan
dogal risk, gelisen ve devlet kurumlar Gzerinde kontrol saglayan otoriter rejimdir. Oturmus sistemlerde de yeni
kurulmus kirilgan demokrasilerde de bu egilim mevcuttur. Yasal olarak segimler araciligiyla siyasi gic elde
edenler bu glict almaya ve yerlerini saglamlastirmaya calisacaklardir. Farkli yollardan farkl sekillerde sahip
olduklar bu gtict kullanarak siyasi rekabet yaratacak diger gugcleri veya iktidarda kalmalarini zorlastiracak
engelleri bastirmaya calisacaklardir. Belki de secim kurallarini manipule ederek rakiplerinin dogru siyasi rekabet
ve muhalefet yapmalarini engellemeye c¢alisacaklardir. Belki de bagimsiz kurumlar 6zellikle kendilerine tabi
kilarak kendi siyasi iradelerine, siyasi tercihlerine ve glindemlerine gekmeye ¢alisacaklardir. Aslinda bu diinyanin
bir cok yerinde karsilastigimiz bir durumdur. Basta séyledigim gibi anayasal demokrasi ¢aginda yasiyoruz ve
Sovyetler Birligi’nin dismesinden sonra ilk 15 yil yeni demokrasiler i¢in bir parlama dénemi yasadik. Fakat
aslinda demokraside 6nemli bir azalma da gérdik. Yaklasik 2005’ten beri tim dinyada bu sekilde devam
ettigini gériyoruz. Ornegin demokrasileri puanlayan bir érgiit olan Freedom House, son 5-10 yilda diinya
Uzerinde dnceki benzer bir zaman diliminde oldugundan daha fazla demokrasiden uzaklasma oldugunu tespit
etmistir. Bati toplumlarin demokrasiye karsi daha kayitsiz oldugunu, ¢iinkl demokrasinin kaginilmaz oldugunu,
modernlesme parametrelerinin demokrasiyi ileri sirdiigiini veya demokrasilerin kurulduktan sonra duragan
olacagini dustnlyoruz. Bu bati demokrasilerinin en ciddi tarihsel hatasidir. 10 yil énce kendilerini model
aldigimiz demokrasiler ya da yeni demokrasilerde, Macaristan veya Meksika gibi Ulkelerde dahi demokrasiden
uzaklasma s6z konusudur. Simdi uzaklagsma sekilleri ve baskin siyasi gii¢ sekillerinin devlet kurumlarinda
kontrol saglayarak giicini arttirmaya galismasi bir cok farkli sekilde olabilir. Bazen gergek demokrasiler oluyor
fakat bunlar tek bir siyasi parti tarafindan, belli bir stire igin kontrol ediliyor. Bu o partinin maniptle edilerek basa
gelmesinden dolay degildir. Ornegin Giiney Afrika buna bir 6rnek olarak verilebilir giinkii ANC partisi Giiney
Afrika’nin bagimsizligini ilan etmesinden beri tek siyasi glictir. Tek parti yonetimleri, tek partinin basta olmasina
ragmen, basta olan kisilerin giiglerini arttirmak, genisletmek ve saglamlastirmak i¢in hukuki degisiklikler yaparak
rekabeti rakipleri igin zorlastirmaktadirlar. Coklu parti ydnetimlerinde, Amerika dahil olmak Uzere, ayni rekabeti
bastirma ve yerini saglamlastirma egiliminin bulundugunu gériyoruz.

Amerika tarihinden gugli bir drnek vermek gerekirse, 20. ylzyilin ortalarinda, 1930 yillarinda Amerikan
baskanimiz ve Yiksek Mahkememiz arasinda o gliniin dnemli siyasi konular Uzerine azimsanamayacak bir
¢cekisme yasandi. Burada, bence en blylUk ve populer bagkanlarimizdan biri olan Bagkan Franklin Roosevelt’in
cabalarini iceren celigkiye atif yapiyorum. Fakat bu baskanimiz yargi¢larin ve mahkemenin atanma seklini
degistirerek Amerikan Yiksek Mahkemesi izerinde kontrol kurmaya galismisti. Tarihte bu noktada, Mahkeme
Roosevelt’in siyasi gindeminin aksi ydniinde kararlar veriyordu. Ve Roosevelt, Amerikan siyasi tarihindeki en
popller baskandi. Hala buglin de tarihte en ¢cok oyu alarak iktidara gelmis baskandir. Su anda hakimlerimizin
gorev slreleri yasam boyudur, bu arada ben bunun yanls oldugunu duistiniyorum, insanlarin gérevde ¢ok
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uzun slre kalmalarina neden oluyor. Hakimlerin belli bir sireligine atandigi bir sistemi tercih ederim. Fakat
¢ok uzun suredir mahkemede hizmet veren ve Baskan Roosevelt’in aktif devlet rolii ve ekonomiyi diizenleme
cabalarini siirekli reddeden hakimlerimiz vardi. Roosevelt de Mahkeme'yi bitirmek ya da kendi iradesine boyun
egmesini saglamak gerektigine karar vermisti. Bdylece Baskan Roosevelt 70 yasini agsmis hakimlerin, yeni
bir hakim atamasi teklifini getirmisti. Béylece kimseyi mahkemeden cikarmiyor, sadece 70 yasini asmis her
bir hakim icin yeni bir hakim getiriyordu. Bu kararlar meshur kararlar olmasa da ve bu Amerikan tarihinin en
meshur baskani olsa da Roosevelt “Bu gtice ihtiyacim var ¢linki bu hakimler yaslaniyor ve mahkemenin bitin
islerine yetisemiyorlar” demisti. Bu degisiklik icin 6ne strdigl neden buydu fakat herkes onun mahkemeler
Uzerinde siyasi gli¢ kazanmak icin bu sekilde bir diizenlemeye gittigi sonucuna varmisti. Dolayisiyla popller
baskanin ¢abalarina karsi populer olmayan bir mahkeme adina biyik bir geri gekilme olmustu. Bu geri gekilme,
Yiksek Mahkeme’nin bagimsizigini siyasi organlar éniinde savunmasi gibi sekillerde gerceklesti. Bu tepki
mekanizmasi hukuki ve akademik toplulugun Yiksek Mahkeme’nin bagimsizigini savunmasini igeriyordu.
Karsit siyasi géruslilerin YUksek Mahkeme’nin arkasinda durmasini iceriyordu. Ve sonug¢ olarak, Amerika
Baskani bu savasi kaybetti. Bu degisiklikleri yapamadi ancak en 6nemlisi, bu savasta yer alarak otoritesi,
yasalligi ve glvenilirligini azaltti. Bu savastan sonra siyasi programindaki fikirlerin gogunu hayata geciremedi
¢uinkli mahkeme Uzerinde hakimiyet kurmaya cgaligir gibi goériindiigiinden guivenilirligini kaybetmisti. Bu olay
ciddi bir siyasi gerileme olmustu.

Bu, bUtin demokratik sistemlerin glice sahip olanlarla o glci sinamaya calisanlar arasinda bu gibi
celiskilerle karsilastigini géstermek icin size verdigim bir ornektir. Benim burada vermek istedigim mesaj
su ki, dikkat etmemiz gereken, demokrasiyi ve demokratik kurumlari anlamanin iki yolu oldugudur. Birgok
demokratik sistemin tasariminda, 6zellikle Amerika’da yansitilan daha gogulcu demokrasi anlayisiyla, bir tir
popiilaritesi olan saf cogunlukgu demokrasi tipi karsi karsiyadir. ikinci olarak, demokratik sistemlerin timii,
iktidarda olanlarin yerlerini saglamlastirmasi, kuvvetler ayrligini en aza indirgemeye calismasi ile kaginilmaz
olarak karsilagsmaktadir; fakat bagimsiz yarginin bunu reddetmekte en basarili kurumlar arasinda oldugunu
unutmamak gerekir. Ancak sonugta, siyasi organlar ile catismalar yasayan mahkemelerin glicu, iki organ ya
da kurum arasindaki kurumsal catismadan daha fazlasina dayanmaktadir. Toplum gdrtsunin ¢atismanin
hangi tarafina destek verdigine ve 6rnegin mahkemelerin bagimsizig ve bitinligi gibi unsurlar koruyacak
organize ve etkili menfaatlere dayanmaktadir. Toplum gérisiniin diizenlenmesinde, bu riskli durumda yargi
bagimsizligi ve yarginin bitinliginin korunmasinda, devletin yargi ve yUriitme organlari arasindaki gerilimli
yuzlesmelerde ve bir bitin olarak ¢ogulcu demokrasi anlayisinin korunmasinda devletin yargl organinin
hizmetinin desteklenmesinde hukuk camiasi, 6zellikle bazi Ulkelerde ve kesinlikle Amerika’da hukuki ve
akademik topluluklar cok dnemli kaynaklardir.

Burada duracagim ve s6z(i Harvard Hukuk Fakiiltesi’nden Prof. Richard Fallon’a birakacagim. Prof. Fallon
hukuk devleti ve Amerikan Anayasasi ile Amerikan Federal Mahkeme sisteminde 6nde gelen isimlerden biridir.

Prof. Fallon: Bu comert giris icin Profesor Pildes’e tesekklir ederek baslamak istiyorum. Bu konferansin
organizatorlerine de ayrica tesekkir etmek istiyorum c¢lnkl profesyonel entelektiiel hayatimdaki en biyik
olaylarindan biri oldu. 1976’da Turkiye'ye ilk defa gelmek benim icin blylk bir onurdu. 1976’da geldigimde
bu guzel llkeye ve muhtesem kultire asik oldum. Her zaman tekrar gelmek istedim ve bugin bu kosullar
altinda tekrar burada olmak beni ¢ok mutlu etti. Bu kosullar altinda burada olmak benim i¢in mahcup edici
bir tecriibe. Yillardir akademik bir bakis acgisiyla hukuk devletini ¢alisirken siyasi ortamda bdylece fazla hukuk
devletinin tartisildigi bir tlkeye gelmek bana, agikgasl sahip olmak istemedigim soyle bir hissiyat veriyor;
saf akademik teorisyenler burada daha dayanikl bir hukuk devleti vizyonu ya da anlayigi kurmak adina en
uygun yolu bulmaya cabalayanlara yardm etmek zorundalar. Dolayisiyla simdiki konusmamda yapacagim
sey, bir Ulkenin dayanikh bir hukuk devleti kiltlrinU tesis etmesi icin gereken bazi kavramlari ve glindemdeki
hukuk devleti konularini akademik bir anlayisin 6tesinde, sizin icin netlestirmektir. Soyleyeceklerimi ¢ gruba
ayiracagim. Birinci olarak hukuk devletinden bir siyasi ideal olarak bahsedecegim. ikinci olarak hukuk devleti
icin gereken kuiltiirel &n sartlardan bahsedecegdim. Uglincii ve son olarak dayanikli bir hukuk devleti icin gereken
dogru kiltirel kosullarin yaratiimasi sirasinda karsilasilan zorluklar ve daha kirlgan durumlardaki dogru kultrel
kosullardan bahsedecegim.

Oncelikle, hukuk devletinin bir siyasi ideal olarak gériilmesinden bahsedecedim, bu konuda ¢ok eser var ve ben
detaylardan bahsetmeyerek, bu konudaki ¢ok sayida eser arasinda sadece iki alanda goérus birligi oldugunu

vurgulamak istiyorum. ilk olarak, hukuk devletinin asgari sartinin ayni toplumda yasayan cogu insanin hukukun
egemenligi altinda yasamasi gerektigi ve devlet ile devlet ¢alisanlarinin bazi sinirlara tabi olmasi konusunda
genis bir goris birligi bulunmaktadir. Devletin ilahi glice sahip oldugunu ileri siirdiigii veya devletin herhangi
bir kontrole tabi olmadan ¢ogunlugun isteklerine gére hikim slrdiguna ileri stirdigu durumlarda bir hukuk
devleti rejimi s6z konusu olmaz. Devlet ve kigiler izerinde bazi sinirlarin olmasi gerekir. Uzerinde géris birligi
bulunan ikinci nokta hukuk devletinin bir asama meselesi olmasidir. Genelde baz toplumlarda mevcuttur ve
diger toplumlarda degildir. Hangi toplumun hukuk devleti idealine nasil yaklastigi veya hangi toplumun ideal
hukuk devletinden ne kadar saptig hakkinda konusabiliriz. Ancak sunu anlamaliyiz; dyle bir noktadayiz ki, bu
spektrum Uzerinde olan seylerin mikemmelligi s6z konusu degil. S6z konusu géris birliginin arka planinda
hukuk devleti teorisyenleri arasinda biyutk bir goris ayrihgr mevcut; bir tarafta cogu insanin hukuk devleti
altinda ydnetilmesi, devletin bazi hukuki sinirlamalara tabi olmasi, diger tarafta ise hukuk devletinin farkli siyasi
degerlerin veya esitlik, adalet, insan gesitliligi ve insan onuruna saygi gibi “Desiderata” degerlerin Uizerine
kurulmus olmasi. Bu bélinme hakkinda kanimca aklinizda bulunmasi gereken husus minakasanin ne izerine
oldugu ve muinakasanin taraflarinin hukuk devletinin siyasi ¢ekismeleri ¢c6zmek yerine organize edeceginin
bilincinde olmalarn gerektigidir. Miinakasa, insanlarin hukuk devletini ve bdylece siyasi ¢cekismeleri nasil en iyi
sekilde anlayacagi hakkindadir. Ornegin bir kisi hukuk devletini asgari sekilde anlarsa, hukuk devleti igin gerekli
tek sey vatandaslarin hukukun egemenligi altinda yasamasinin saglanmasi ve devletin bazi yasal sinirlamalara
tabi olmasidir; ancak bu, o kisinin, bu kriteri saglayan her rejimin iyi bir rejim oldugunu disindiigu anlamina
gelmez. Aksine, bu gérist savunanlar hukuk devletinin birgcok siyasi ideal arasindan sadece biri oldugu
kanisindadir ve diger siyasi ideallerin hukuk devletinden daha énemli oldugu birgok durum hayal edebiliyorum.
Eger ¢ok adaletsiz bir rejim icerisindeyseniz, mesela eger bir zamanlar Amerika’da bulunan kéle rejiminde veya
Glney Afrika’da bulunan irk ayrimciligi rejimindeyseniz, burada asgari diizeyde hukuk devleti bulunmaktadir.
Fakat burada yapilmasi gereken dogru sey sokaklara ¢gikmak, mevcut hukuk devletini protesto ederek daha
adaletli bir rejim kurmak olabilir. DUstnurlerin cogunlukla hukuk devletinin dayanikl anlayigi olarak adlandirdigi,
icinde esitlik ve adaleti bulunduran, daha cevreleyici bir anlayisi benimseyenler icin, catisma yok olmamakta
fakat hukuk devleti bashdi altinda siniflandinimaktadir. Eger hukuk devletine bagliysaniz fakat tabi oldugunuz
rejimde bir tarafta hukuk ve diizen varken diger tarafta adaletsizlik veya haksizlik varsa, hukuk devletine saygi
duyulmasini istersiniz. Hukuk devleti ideali kapsaminda hukuk devletine sayginin evde oturarak otoritelerin
dikte ettiklerini dinleyerek mi, yoksa protestolar yaparak s6z konusu hukuk devleti icerisinde hukuk ve diizen
ile birlikte bulunan adaletsizliklerin katlanilabilir olmadigini belirtmeyi mi ifade ettigi hususunda géris ayriliklar
olabilir. Konusmamin hukuk devletinin dogasina iligkin ilk kismini bitirirken séylemek istedigim su ki, hukuk
devletinden konusmak kolaydir; fakat hukuk devleti cogu zaman, mevcut siyasi minakasalarin ¢ézilmesine
hizmet etmekten ¢ok siyasi miinakasaya yol agar.

Konusmamda kisaca yer vermek istedigim ikinci husus hukuk devletinin dayanikl anlayisinda kilttrel 6n sartlar.
Bu durumda sadece asgari diizen degil, ayni zamanda adalet, esitlik ve arzu edilen siyasi rejim de mevcuttur.
ilging olarak, farkli konulardaki uzmanlar Ulkeleri hukuk devleti anlaminda ne kadar basarili olduklarina iliskin
olarak bir hukuk devleti indeksine gdre derecelendirmeye c¢alismiglardir. Ben, International Justice Project
tarafindan yayinlanan son indeksteki en yiksek ve en dislk degerlere bakarak basarl bir hukuk devleti
rejiminde bulunmasi gereken kiltirel 6n sartlar hakkinda bir seyler 6grenebilecegimizi distnldyorum. En
basarili Ulkelerden baglamak istiyorum. Tahmin ettiginiz tzere en Ustte Kuzey Amerika’dan ve Avrupa’dan,
fakat &zellikle Iskandinavya’dan liberal rejimler bulunuyor. En son yapilan siralamaya gére Danimarka,
bir numarall sirada, isveg ve Finlandiya onu takip ediyor. Fakat en Ustte dért ve besinci siradakilerin hepsi
iskandinav tlkeleri. Bu Ulkelerin ortak noktasi nedir diye soracak olursaniz hepsi miireffeh, liberal ve homojen
Ulkeler fakat en dnemlisi de insanlarin devlet calisanlarinin saydam olacaklar ve islerini hukuka uygun sekilde
gotireceklerine dair beklentilerinin olmasidir. Siralamada en alt sirada Venezuela, Afganistan, Zimbabve,
Pakistan, Kamerun Cumhuriyeti, Bolivya ve Nijerya’yl gérlyoruz. Bu Ulkelerin ortak noktasinin ne oldugunu
soracak olursaniz, fakirlik, sémirgecilik adetleri, derin etnik veya dini ayrimlar ve devlet gliciiniin bireysel veya
grup menfaatleri icin sdmirilmesi adetleri mevcuttur. Hukukgular hukuk devleti hakkinda ve hukuk devletinin
tesis edilmesi hakkinda disiindiginde genelde kurumsal reformlar, insan haklar beyannameleri, bagimsiz
yargl, kuvvetler ayriligi gibi hususlar diistinirler. Bu hususlar hakkinda, siralamanin en altindaki ve en Ustiindeki
Ulkeler icin diisinmenizi, hayal etmenizi saglamak igin istedim. Eger biri Danimarka’nin anayasasini ve siyasi
kurumlarini alip fakirlik, sémurgecilik adetleri, derin etnik veya dini ayrimlar ve devlet gliciiniin bireysel veya grup
menfaatleri icin somirilmesi adetlerinin bulundugu, siralamanin en altindaki on tlkeden birine koysa, ne olur?
Beklentim su yénde, siyasi kurumlar higbir ise yaramayacaktir. Devlet gliclintin bireysel veya grup menfaatleri
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icin sdmdirllimesi adetlerini bilen kimseler, bireysel veya grup menfaatleri igin devlet gliciini sdbmirmeye devam
edecektir. Dolayisiyla icinde yasamak isteyecegimiz bir hukuk devleti yapisinin saglanmasi agisindan kuiltirel
kosullar, resmi kurumlarin kurulmasindan ¢ok daha dnemlidir. EGer bunun Turkiye ile ilgisi varsa, ve kesinlikle
oldugunu sdéyleyecek kadar bilgiye sahip degilim, bu ilginin yazili anayasadan ziyade yazili kaltlri icerdigi
kanaatindeyim. Turk Anayasasi’ni inceleyen bir anayasa hukukgusu olarak, bana iyi gérinuyor, kullanigh
go6rinuyor. Bana hukuk devleti indeksinde en Ust siradaki Glkelerin anayasalarindan ¢ok farkli gériinmiyor. Eger
bir problem varsa, ki var demiyorum, bu kultirel bir sorundur ve yazili bir anayasa metniyle diizeltiiemeyecek
tutumlar icermektedir. Yazili bir anayasa metniyle dizeltilemeyecek tutumlar derken kastettigim, anayasal
metinler mikemmel degildir; hi¢cbir anayasal metin gelecekte olabilecek her bir neticeyi veya devletin yanls
yapabilecegini tahmin edemez. Bu gibi durumlarda, en iyi anayasalarda bile gerekli olan élculilik ve hiisntniyet
ruhu ile yasamaktir; buna bazilari anayasanin lafzi yerine ruhu ile yasamak derler. Anayasanin yalnizca lafzi
degil, ruhu ile de yasamanin saglanmasi endisesi s6zimi sizinle konusmak istedigim son konuya getiriyor;
dayanikli ve cazip bir hukuk devleti icin dogru anayasal ve kultiirel kosullarin hic yokken yaratiimasindaki
zorluk. Bu konuda siyasi dustndrler tarafindan oldukca fazla eser yazilmigtir; dtstnurler iki tarafa ayrilirlar. Bir
taraf, oldukga pozitiftir. DUnyada olanlardan ¢ok yapilmasi gerekenlerle ilgilenirler ve bu distndrlerin cogu,
kultirel kosullarin ancak birbirleriyle rekabet eden gucli se¢im bélgeleri ile karsilasildiginda dayanikli bir hukuk
devleti icin 6nemli oldugunu soylerler. Bu kimseler menfaatlerinin en iyi sekilde ancak uzun vadede anayasal
demokrasi, insan haklarina saygi ve bagimsiz bir savcilik ve bagimsiz yargi sistemi ile saglanabilecegini sdyler.
Bunlarin gligten distigu veya glic kazandigi durumlarin olabilecedi zamanlar gelebilir ve bu sirada uzun
vadede kurumsal bagimsiz sekilde calisan bir yarginin olmasi onlarin avantajina olacaktir. Gugli segim bolgeleri
arasinda Ustun bir sosyal anlagsma vardir ve bunlar hukuk devleti kurumlarinin uzun vadede kendi avantajlarina
calistiklarina inanirlar.

Obiir tarafa gelince, bu siyasi bilimcilerin séyledikleri sey algilananin 6tesine gecen durumlar sz konusu
oldugunda, karsi giiglerden isteklerini, potansiyel siyasi guglerini bildiren bir tepki gelecektir. E§er bu durum
siyasi guglerini populer enerjiyi mobilize ederek kullanmak seviyesine gelirse uzun vadede hukuk devletinin
saglanmasi igin islevsel bir gli¢ kullanmak gerekecektir. Bu siyasi bilimcilerin okulu hakkinda en ilging sey
tamamen normatif olmamalandir. Su anda siyasi giice sahip olanlarin dodru davraniglarini tanimlamakla
ilgilenmezler. Sadece bunu bir ¢esit kendi ¢ikarini diistinen kuvvetler ayriligi sistemiyle saglamak isterler, saglam
bir hukuk devleti killtiirii olan devletlerin kendilerini idare etmeleri miimkiindir. Obiir grup siyasi disinrler
daha normatiftir ve uzun vadede dayanikli bir hukuk devletinin sz konusu olabilmesi igin insanlarin tutumlarinin
dogru olmasi gerektigini belirtirler. Bu dogru tutumlarin neler oldugunu sorarsaniz, burada gogunlukla tzerinde
durulacak iki tutum mantik ve glivendir. En basta sdyledigim Uzere bir anayasa hukukgusu olarak mantik ve
gliven saglama sanati tizerine hicbir tecribem olmadan burada bulunmay1 gok mahcup edici buluyorum. Ancak
uzun vadede herhangi bir siyasi toplumda insanlarin mutlu olaca@i bir hukuk devleti yaratmak i¢in gerekli olan
seylerin bunlar oldugu konusunda ikna olmus durumdayim. Mantikli olmak adina sdylenebilecek birkag sey
var; mantikli olmak adina en basit fikir, her gruptan insanlarin sadece kendi bakis agilarindan degil, baskalarinin
bakis agilarindan ve pozisyonlarindan bakip, nasil davraniimak istedigi, ne zaman kendisine adil davranildigi,
bir siyasi cogunlukta degil azinlikta olsa hangi durumlarda adil davraniimadigini diisinmesi gerekmektedir.
insanlarin akla yatkinlik hakkindaki bu genel bakis agisina adapte olmalari durumunda devletteki akla yatkinlik
sinirlarin konmasini gerektirir. Siyasi glicten, demokrasi veya siyasi rejimlerin gli¢ kollarindan avantaj saglamasi
seviyesinde avantaj saglamak anlamina gelmez. Siyasi giclin kullaniimasinda akla yatkinlik kisitlamasinin
saglanmasi, ¢cogunlugu, azinlik durumunda da memnun edecek &lclide olmalidir. Obiir dnemli siyasi erdem
ise gliven erdemidir. GlnkU e@er siyasi rakiplerine glivenmezsen giiciini kullanirken kendini kisitlarsin; ve bu
gibi durumlar diinyada mevcuttur. Bunun Tirkiye igin dogru oldugunu sdyleyecek kadar Turkiye'yi yeterince
tanimiyorum. Ama diinyada ¢esitli durumlarda hukuk devletinin saglanmasi igin atiimasi gereken en énemli adim
gliven erdemidir ve gliven nasil kurulur bilmiyorum, hukukgular ve ekonomistlerin étesinde, given kurmakta
usta olan kdpru kurucular aranmalidir.

Uluslararasi hukukgularin bu acizligi hakkindaki itirafi yaptiktan sonra, kalbimden gelen bir haykirisla konusmami
sonlandirmak istiyorum. Ve bu haykiris dinyanin bir ¢cok yerinde gérilen bir durumun paradigmasiyla alakall.
Hukuk devletinin kirlgan ve hileli bir ortamda bulundugu durumlarda siyasi liderler, Prof. Pildes’in sdyledigi
gibi siyasi demokrasinin kurallarini degistirerek veya giiclin kollarini kullanarak, mechul davalar veya yargiya
mudahaleler araciigiyla toplumun hukuk devleti mirasini bosa harcarlar veya hukuk devletinin gelismesi icin
gereken giivene ihanet ederler. Siyasi liderlerin bu sekillerde davranmasi diinyanin her yerinde siyasi bir trajedi
ve etik bir suctur.

Moderator Richard Pildes: Tesekkiir ederiz ve siradaki konusmacimiz Prof. Ozbudun. Tahmin ediyorum ki
kendisinin size tanistinimasina gerek yok. Ama séylemek isterim ki kendisi bana Turkiye’nin anayasal tarihi ve
siyasi sistemini anlamam icin ana rehberim oldu. Yakin zamanda kendisinin Constitutional System of Turkey
(Ttirkiye’nin Anayasal Sistemi) ve Islamism, Democracy and the Liberalism (islamizm, Demokrasi ve Liberalizm)
adh kitaplarini okudum. Bu eserlerden ¢ok fazla sey 6grendim. Burada onunla beraber yer almaktan ¢ok
mutluyum ve simdi sahneyi Prof. Ozbudun’a birakiyorum.

Prof. Gzbudun: Bu son derece nazik sozler icin Prof. Pildes’e gok tesekkiir ederim. Ayrica bu ¢ok ilging ve
zamaninda yapilan sempozyum icin organizatdrlere de tesekkir ederek baslamak istiyorum. Bu aktiviteye
katiimci olmaktan mutluluk ve gurur duyuyorum. Ve ayrica organizatérleri bu kusursuz organizasyon ve harika
misafirperverlik icin tebrik etmek istiyorum. Zamaninda demistim ¢linkl zamanlama da kusursuz. GUnku
bugtinlerde hukukun Ustinligu, yargl denetimi ve Prof. Pildes’in dikkat cektigi tehlikelerden codunlukgu egilim
ile alakali etkili bir bicimde tartisiyor ve miinakasa ediyoruz. Bu konuya daha sonra deginecegim. Yine en temel
kavram ile baglayalim; hukuk devleti.

Cok basitce ve kisaca hukuk devleti idari makamlarin tim eylem ve iglemlerinin hukuka bagli oldugu sistemdir.
Hukuka uygunluk iginde olunmali ve bu uygunluk bagimsiz yargi otoriteleri tarafindan incelenmelidir. Hukuk
devleti ilkesi glvenlik, kesinlik ve éngdrilebilirlik gibi cok temel insani ihtiyaclar karsilar. Bagka bir deyisle
hukuk devleti devlet yetkililerinin keyfi uygulamalarina karsi bireyleri korur. Bu itibarla tarihsel agidan konusmak
gerekirse hukuk devleti anayasacillk ve anayasal demokrasiden &nce gelmektedir. Dlnyadaki ilk yazili
anayasalar Amerika Birlesik Devletleri ile Fransa anayasalaridir. Ancak bundan bile énce hukuk devletinin
baz unsurlar diinyanin bazi sansl bolgelerinde gériilmekteydi. izin verilirse size anlatmak istedigim tnlii bir
hikaye var; Prusya krali blylk Frederick ile bir yel degirmeni sahibi arasinda gegcen konusma. Frederick ulkesini
gezerken ¢ok glzel bir tepe gérmus. Orayi ¢ok sevmis. Tepenin dorugunda bir yel degirmeni varmig. Frederick
bu yeri muhtemelen yazlik tarzi bir sey yapmak icin almak istemis. Ancak yel degirmeninin sahibi olan yasl
koylu burayl satmayi kabul etmemis. Frederick sinirlenmis ve “Benim kim oldugumu bilmiyor musun? Ben bu
Ulkenin krallyim ve burayi zorla senden alabilirim” demis. Yasl adam cevap vermis; “Ama Berlin’de hakimler
var.” Yani 18. ylzyilin sonunda bile Berlin’de ve diinyanin bazi sansli yerlerinde hakimler vardi. 19. ylzyilda
Amerika ve Fransa 6rneklerini izleyen Avrupa’nin bircok Ulkesine anayasacilik dalgasi geldi. Bunlar temel olarak
anayasaciligin esas araci olan ve haklarin ve bireylerin 6zgurliklerinin temel garantisi olan gigcler ayrih@ ilkesini,
yani yasama yUritme ve yargl ayriigini esas almaktaydi. Zaman gegtikge 6zellikle parlamenter sistemlerde
yasama ve yUritme arasindaki ayrim daha az anlamh oldu. Gunki parlamenter sistemin mantidi iki kurum
arasindaki bu yakin operasyonda tasmayi destekler. Muhtemelen buna en iyi érnek ingiltere &rnegi parlamenter
hikUmet sisteminin yapisinda olan “Westminster tipi demokrasi”dir. Ancak hikimet sistemi ne olursa olsun
yarginin bagimsizligi giicler ayriiginin degismez kolonudur. Bagimsiz yargi olmadan anayasal demokrasiden
hatta anayasal sistemden bahsedemeyiz. Ve bagimsiz derken siyasi organlarin 6zellikle yasama otoritesinin
baskisina tabi olmayan bir erkten bahsediyoruz. Yine tarihsel agidan konugsmak gerekirse hukuk devleti ilkesinin
gelismesinin ilk agamasi idarenin eylemleri Uzerinde yargisal denetim kurmak olmustur.

Bu, iki sekilde gergeklestirilebilir: Anglo-Amerikan sisteminde oldugu gibi tek bir yargi olabilir veya Fransiz
ve kita sisteminde oldugu gibi genel mahkemelere ek olarak ayri bir idari yargi bulunan sistem esas alinabilir.
idari yargiclarin idari kurumlar ile ayni teminatlara ve bagimsiziga sahip olmasi kosuluyla her iki sistem de
hukuk devleti ilkesi ile olduk¢a uyumludur. Fransiz Meclisi tabiri caizse ilk prototip olmustur. Ama yeterince
erken zamanda Fransizlarin 1867’ye kadar uzanan “Conseil d’Etat”dan ziyade Osmanli imparatorlugunda olan
Danistay modeli taklit edilmekteydi yani neredeyse bu, bir buguk ytzyillik bir tarihtir. Bir bagka gelisme kanunlarin
anayasaya uygunlugunun goézden gegcirilmesinin baslangiciyla gergeklesti. Bu ¢ok énemli bir adim oldu ve biz
bunu Amerikan tecriibesine, 1803’teki Unll YUksek Mahkeme karari Marbury vs. Madison’a borg¢luyuz. Ancak
bu modelin kita Avrupasi’nda ve diinyanin baska bir yerinde kabul edilmesi cok zaman ald..

Prof. Pildes’in bahsettigi Uzere uzun bir sire kita Avrupa’sinda baskin teori genel irade ve secilmis
milletvekillerinin genel iradenin temsilcisi olduguydu. ‘La Loi Comme Expression de la Volonté Generale’ isimli
¢ok Unld bir Fransiz kitabini hatiriyorum. Rousseau gibi genel iradenin mutlak dogasina inaniyorsaniz, o zaman
dogal olarak anayasal kanunlarin yargisal denetimine ihtiyag hissetmezsiniz. Glnku kanun, genel irade tabirine
esittir. Buginlerde kesinlikle bu bizim demokrasi anlayisimiz degildir. Bizim demokrasi anlayisimiz gogunlukgu
kavramlardan son derece uzak. Dedigim gibi Anayasalligin yargisal denetiminin Avrupa ile Avrupa’daki iki
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veya (i¢ nispeten daha kiigtik llkeler, Avusturya, Gekoslovakya ve kisa émuirlli ispanya Cumhuriyeti arasinda
yol almasi biraz zaman aldi. Ancak her ¢ Ornekte, kisa dmurli Avusturya’da ve Cekoslovakya’da Nazi
imparatorlugu tarafindan yiiriirlige kondu ve ispanya Cumhuriyeti, elbette, ic savas ile ¢ékmiis idi. Ama
gercek dalga ikinci diinya savasindan sonra basladi; demokratik bir anayasa i¢in kendi savaglarini vermelerinin
ardindan Almanya’da ve italya’da Anayasa mahkemelerinin kurulmasi ile... Fransa da gruba 5. cumhuriyeti
ile “Council Constitutionel”in kurulmasi ile katildi. Turkiye 1961 Anayasasi ile Anayasa Mahkemesini kuran
ilk Avrupa Ulkelerinden biri oldu. Yarim yuzyil agkin stredir Anayasa Mahkemesi, Turk siyasi ve hukuk
sisteminin énemli bir parcasi olmustur. Ozellikle benim eski hocam Sam Huntington’in kullandi§i tabir olan
“demokratiklesmenin Uglincl dalgasi” ile Anayasa mahkemeleri Avrupa’nin neredeyse demokrasiye adapte
olan her bdlimune ve ayrica Asya, Latin Amerika, hatta Ortadogu Ulkeleri gibi diinyanin bazi bagka ulkelerine
yayildi. Buglin biz anayasaya uygunluk incelemesini az ¢cok anayasal demokrasinin ve hukuk devletinin
vazgecilmez bir unsuru olarak degerlendiriyoruz, ¢linkli anayasaya uygunluk incelemesi olmasa Anayasanin
UstUnligl pratik 6Gnemi bulunmayan, bos bir slogan haline gelir. Size bizim anayasal tarihimizden bir 6rnek
verecegim. ilk cumhuriyetci anayasa olan 1924 Anayasasi kati bir anayasaydi. Anayasa degisikligi tcte iki
cogunluk tarafindan kabul edilmek zorundaydi. Ve anayasa, hicbir kanun maddesinin higbir kosul altinda
anayasaya aykiri olamayacagi ciimlesiyle anayasanin Ustinligl konusunda gok gugli bir ifade icermekteydi.
Ancak gercek bir anayasal demokrasi icin, Buyuk Millet Meclisi tarafindan kabul edilen ve anayasa ile catisma
icinde olan kanunlarin yargisal denetimi olmadan, anayasanin Ustinliginin beyani yeterli gelir mi? Anayasa
uygunlugun yargisal denetimi gibi gercek bir ¢ozimin, gergek bir aracin varligi gereklidir.

Hukuk devletinin gercek bir siyasi anlam tagimasi, sadece yazili kurallar meselesi olmamasi ayni zamanda
ozellikle siyasive hukuki kiltir olmak Gzere o tlkenin kiltlir meselesi olmasi konusunda Prof. Fallon’akatiliyorum.
Ancak hukuk devleti ve yargi bagimsiziginin etkili hale gelmesi icin her zaman ek kurumlara ihtiyacimiz vardir.
Hukuk devletini anayasanin en Ustin 6zelliklerinden biri olarak ilan etmek tek bir adimdir. Ayrica anayasanin
yarginin bagimsizligini yiice ifadelerle ilan etmesi oldukga mimklndir. Tekrar 1924 Anayasasi’ndan 6rnek
vermek gerekirse, yargi ayr bir glic olarak nitelendirilmis, yarginin bagimsizligi ele alinmis hatta Blylk Millet
Meclisinin veya Bakanlar Kurulunun bile herhangi bir yargi kararini erteleyemeyecegi veya degistiremeyecegi
sdylenmigtir. Bunlar tabi ki ¢cok faydall ilkeler, ancak hakimlik teminati veya hakimlerin hususi konularini
dizenleyecek bagimsiz bir yargl yiiksek kurulu gibi kurumlarin eksikligi yasandi. Bu nedenle tim bu ilkeler
bos sloganlardan ibaretti. 40’l yillarin ortasinda tek partili dénemden c¢ok partili déneme gectikten sonra
bile yargi yetkisi ylritmenin kolu olan Adalet Bakanhginin ve Bakanlar Kurulunun etkisi ve yetkisi altinda
kalmistir. Bunun sebebi hakimlerin meslegi ile ilgili kararlardan sorumlu bir bagimsiz kurumun olmamasiydi.
Tekrar belitmek gerekirse, bu oldukga mihim bir kusurdu. Ve 1961 Anayasasl Anayasa Mahkemesi ayrica
Hakimler ve Savcilar Yiksek Kurulu’nu kurdu. Ayni sistem az cok mevcut anayasa olan 1982 Anayasasi ile
devam edecekti.

Kalan Ug¢ dakika icinde Prof. Pildes’in ana fikrine geri dénelim; demokrasideki ¢cogunlukgu egilimin tehlikesi.
Cogunlukgu bir partinin, 6zellikle egemen partinin egemen olmak, araglari devre digi birakmak icin devletin diger
kurumlarini kontroll altina almasini siyaset bilimi literattriinde yatay sorumlulugun araglar olarak adlandiririz.
Uziilerek bunu sdylemek zorundayim ki bugiinlerde Tirkiye’de yasanan durum budur. Yarginin bagimsiziig
ile ilgili cok 6nemli reformlarin 2010 Anayasa degisikligi ile yapilmis olmasi ¢ok aci ve ironik bir gercektir.
Degisiklikler cogunluk partisi AKP’nin milletvekillerinin oylariyla kabul edilmisti. Hakimler ve Savcilar Yiksek
Kurulu’nun yapisi daha ¢ogulcu ve daha bittinlyle yargiy! temsil edebilir hale getiriimisti. Adalet Bakani’nin
rolii neredeyse temsili bir role disirildi. Hepimiz yarginin bagimsizliyi ve anayasal demokrasi amagclarina
hizmet eden bu reformlar destekledik. Ve ironik bir son olarak, su an mevcut ¢cogunluk partisinin kendisinin
olusturdugu yada en azindan sekillendirdigi kurumlarla miicadele ediyor olmasi Uzlici bir gergektir. Hakimler
ve Savcilar Yiksek Kurulunun yapisini degistirmek, Adalet Bakani’nin rolini arttirmak, muhtemelen Anayasa
Mahkemesi’nin yapisini degistirmek gibi egilimler, en azindan sdylemler s6z konusu. Su anda bunlar siyasi
tartismanin konulari. Detaya girmeyecegim. Elbette Anayasa degistiriimedigi strece sistemi bu kadar kékten
degistirmek mimkun olamayacaktir. Ve su anda iktidar partisi anayasa degisikligi icin gerekli cogunluga sahip
degildir. Sorulariniz varsa yanitlamaktan mutluluk duyacagim ve sabriniz icin ¢ok tesekkr ederim.

Moderator Richard Pildes: Cok tesekkirler. Son konusmacimiz Profesér Heather Gerken. Kendisinin
Yale Universitesi Hukuk Fakiiltesi’nde hukuk profesérii oldugunu belirtmistim fakat bunun yaninda kendisi
demokrasiye iligkin yasal konularda, demokratik slreclerde ve anayasa hukukunda uzman. Ve Amerika

Birlesik Devletleri’'ndeki farkl eyaletler arasindaki demokratik farkliliklar ve segim sistemini nasil yrittiklerini
olcmeye calisan “Democracy Index” adll kitabin yazardir.

Prof. Heather Gerken: Cok tesekklr ederim. Codmertliklerinden dolayl sempozyumun organizatorlerine
tesekkir etmek istiyorum. Salondaki avukatlara da ayrica tesekkur ederek baslamak istiyorum. Cinkd uzun
stireden beri ilk defa avukatlarin yaptiklar seyler bana ilham verdi. Amerika Birlesik Devletleri’ndeki avukatlar
genelde ilham vermezler. Ne kadar onurlu bir meslegin bir pargasi oldugumuzu bana hatirlattiginiz igin tesekkir
ederim.

Benim yorumlarim oldukga tematik olacak. Amerika’da beysbolda dérdinci vurus, “clean-up” vurusu olarak
adlandirilir. Ben de “clean-up” vurusu yaparak anayasalar ve kiltlr arasindaki resmi ve gayri resmi kurumlar
arasinda bulunan baglanti hakkinda konusurken kullanacagim kelimeleri veya cerceveleri genis tutacagim.
Ancak sahsen ben, hukuk devleti konusunu daha genis acidan ele alan ve ¢ogunlukla tek érnekler veren Prof.
Fallon’nun aksine bu konuya, daha énceden bu konu hakkinda konusma yapan Prof. Pildes gibi daha az
genelleme yaparak deginecegim. Tim profesdrlerin bir tanim yaparak baslamasi gerekir, buna gére ben de
benimkiyle baslayacagim. Hukuk devletinden bahsediyorsak hukuk devleti ile kuramcilarin tabiriyle hukuk ile
yénetmek arasindaki farki gcizmemiz gerekir. Hukuk devleti ile kastedilen dngérilebilir ve adil bir grup kurumsal
dizenlemeyle hukukun adil ve giivenilir bicimde uygulanmasidir. Bu baglamda hukuk, halkini koruyan bir aragtir.
Hukuk ile yénetmek, hukukun, devletin ya da liderlerin amaglarina hizmet eden bir sistemdir, ve bu sistemde
hukuk adil ya da glvenilir bicimde uygulanmayabilir ve hatta insanlari igin bir baski araci, kalkandan ziyade bir
kilic haline gelebilir.

S6z konusu ayrimin sebebi aciktir. Resmi kurumlar ve hukuk vatandaslarini korumak icin vardir ama ayni
zamanda gUcliniin ¢ikarlar icin kullanilabilirler. Paneldeki herkesin kabul ettigi Gzere, sadece resmi kurumlarin
ve hukukun varligi, dayanikl, iyi isleyen bir demokrasiyi garanti edemez. Hukuk devletinin nasil korunmasi
hakkinda konusurken hukukla kurumlari beraber kullanmamin yanlis oldugu disinulebilir. Daryl Levinson’in
belirttigi Gzere, herkes hukuk ve anayasanin iktidarda olanlarin “parsémen engeli” olarak anilabilecegi fikrine
asinadir. insanlar, kurumlarin parsémen kagitlarinda yazan kurallan gercede déniistiirebilecegine inanma
egilimindedirler. Kurumlar sikga énemli rol oynarlar ve Levinson’in bize animsattigi Uzere iktidarda olanlarin
haklar g6z ardi ettikleri gibi kurumlari da g6z ardi edebileceklerini unutmamaliyiz. Yargi denetimini ele alalim.
Yarginin varligi yargi denetiminin resmi giicu ile yetkilendirilmis olsa dahi hukuk devletini garanti etmez. Glce
sahip olanlar, anayasal garantiyi gérmezden gelip, etrafindan dolasip, hatta asimile ettigi dlciide yargiy da
gOrmezden gelebilir, etrafindan dolasabilir, ve asimile edebilir. Kurumlar iyi isleyen bir demokrasi igin gereklidir
ancak sadece gereklidir, yeterli degildir. Ve bu, beni anayasal teorideki merkez bulmaca oldugunu diistindigiim
konuya getiriyor. Parsdmen kagitlarinda kalan kurallar nasil gercege dénusturebiliriz? Yazili garantileri gercege
nasil gevirebiliriz? Haklarin bos séylemlerden fazlasi oldugunu nasil garantiye alabiliriz?

Bu anayasal hukukun temel sorusudur. Bu anayasal teorinin ¢cok dikkatini gekmemistir, en azindan Amerikali
olanlarin. Bunun sebebi bizim parsémen engellerimizin Amerika’da gergege déniismesi olabilir. Sonug¢ olarak
hukuk devletine ulagsmak igin gereken kosullari tanimlamaya ¢ok zaman harcadik ancak ilk etapta gerekli
kosullarin saglanmasi icin hangi araglarin tanimlanmasi gerektigine zaman harcamadik. Ben de bu konudaki
cekincelerimi dile getirerek konuda giriyorum. Yine de ben Amerikan anayasal sisteminin en blyik zayifigi
oldugunu disindigim sec¢im sisteminde ¢ok fazla ¢calisma yaptim. Bu alanda iktidarda olanlarin cikarlari
blylk rol oynamistir. Biz bu alanda, en gelismis demokrasilerin sistemlerini yénetmek igin kullandiklarn resmi
kurumlardan yoksunuz. Bu alanda degerli oy kullanma hakkimizi koruyacak yeterli glice sahip baglayici hukuki
garantimiz yoktur. Bu alanda ayrica dayanikli iyi isleyen kurumsal kiltirlerin nasil gelistigine dair ydnlendirme
bulabiliriz. Ben de ¢calismamin bu ydniinden ¢ikardigim bazi dersleri bugiin sizinle paylasmak istiyorum. Tim
mesele, gelismekte olan kurumlarin siyasi riizgarlara karsi direncgli durmasi icin parsémen engelleri gercege
dénustirmeye odaklanmaktir. Ancak Prof. Fallon’in tevazuu ile uyumlu olarak sunu belirtmeliyim ki, bunlar bu
durum disinda pek faydali dersler olmayabilir. Ozellikle diger yerlerdeki kadar yiiksek olan bu menfaatler varken.

Anayasa hukukgulari hukuk devleti hakkinda konusurken fark edilen ilk sey, resmi kurumlar ya da resmi hukuk
Uzerine oldukga fazla odaklanildigidir. Ve esnek hukuk (soft law) diye adlandirabilecegimiz, gayri resmi kurumlarin
gormezden gelinmesidir. Esnek hukuk terimi 6rnegin hikimet yetkililerini veya diger meslek mensuplarini
hatta toplumun diger kesimlerini bir araya getiren normlari ve uygulamalari igerir. Yazili veya yazisiz veya kamu
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tarafindan icra ediliyor olabilirler ancak etkili bir bicimde davranisi bicimlendirmislerdir. Ve iktidarin yapip
yapamayacaklari hakkinda limitler koymuslardir. Gayri resmi kurumlar ve esnek hukuk cogunlukla hukuk
devleti kavramini hayata gegirirler. Bunlar parsdmen engellerini gercege doénustirebilmektedirler. Uzaktan
bakildiginda, bir Glkenin dogru tiir resmi kurumlara ve baglayici hukuka sahip olmasi dolayisiyla hukuk devleti
ilkesine bagh oldugu dislnulebilir. Ancak, bu resmi kurumlarin gevresinde birtakim dayanikli gayri resmi
normlar ve uygulamalar olmadan, baglayici hukukun yani sira baglayici olmayan esnek hukukta bulunmadan
ve anayasal garantiler ile anayasal kiltir mevcut olmadan, o llke hukuk ile yénetiliyor olabilir ancak hukuk
devleti ilkesine bagl degildir. Hukuk devleti hakkinda distnirken, resmi kurumlarla gayri resmi kurumlar
arasindaki ve baglayiciligi olan ile baglayiciligi olmayan hukuk arasindaki etkilesime odaklanmak gereklidir.

Kisaca asil soru parsdmen engelleri iktidardakilerin bunlara itibar etmemeyi secebilme ihtimalleri varken
naslil gergekten uygulanan kurallara déntisebilirler? Resmi kurumlar yine ayni sekilde iktidardakilerin bunlara
itibar etmemeyi secebilme glgleri varken neden gii¢li kurumlara déntssinler? Baglayiciligi olmayan hukuk
neden baglayiciliyi olan hukukun uygulanabilmesi i¢cin 6nem tasisin? En azindan kismen bir cevaba ulasmak
icin sosyolojiye, bir taraftan sosyal psikolojiye dider bir taraftan siyasal bilimlere bakmamiz gerekmektedir.
Baglayiciligi olmayan hukuk gayri resmi bir iktidar kaynagina dayanmaktadir; akran baskisi. Bu odadakilerden
ergenlik doneminde ya da daha kiicik ¢gocudu olanlar, akran baskisinin karanlk ylziine asinadir. Ancak
akran baskisinin faydalari da bulunmaktadir. Akran baskisi, siyasi liderler ve siradan vatandaslar gocuk ve
geng gibi davrandiklan icin ise yaramaktadir. Bagka insanlarin ne diisindigund umursarlar. Ve muhtemelen
en ¢ok dnemsedikleri sey kendi gevrelerindeki insanlarin fikirleridir. Toplum bilimciler, kisilerin uyum saglama
baskisi icin gelistirdikleri davraniglar belirlemek icin genis kapsamli ¢alismalar yapmiglardir. Her ne kadar
akran baskisi anlamsiz durumlara sebebiyet verebilse de hukuk devleti igin yararl sonuglar dogurabilir, glink
sinirlar disindaki kimi igerigi belirler. Ornegin akran baskisinin kiigiik versiyonu olarak profesyonel gruplar
dusunulurse, muhasebeciler, doktorlar, avukatlar gibi, bu gruptakiler yapilan igler ile ilgili ortak normlara
sahiptirler. Ve bu normlar genellikle gayri resmi oldugundan, kabul edilen davranis bigimlerinin kapsamini
sinirlarlar. Profesyonel kimliginiz, belli uygulamalarla, kisisel hislerinizle i¢ ice gegtiginde iyi bir is yapiyor olup
olmadiginiz bu normlara uyumunuza baghdir. Kiltlr ise ayni gorevi kitlelerde yerine getirir. Baskl sadece
bireylerin davraniglarini sekillendirmez. Kurumlarin, hatta ulus devletlerin davraniglarini, normal sartlar altinda
kacinacaklar kurallara uymaya yonelik sekillendirebilir. Sosyal bilimler arastirmalari, ulus devletler arasindaki
blylk kultirel ve kaynak farkliliklarina ragmen, Ulkelerin, bilim adamlarinin “ulus devletlerin nasil olmasi
gerektigine iliskin ortak modeller ya da metinler” dedikleri ydntemleri izledigini ortaya koymustur. Taklitgilik,
kultlrel ya da ekonomik faktorlerin baskin ¢ikacagini disindigimuiz alanlarda dahi s6z konusu olmaktadir.
Ornegin, sasirtici bir bicimde, kara ile gevrili Gilkelerin ordularini tasarlarken global standartlardan etkilendikleri
gOrildr. Bu etkiler o kadar gliclidur ki kara ile gevrili Gilkelerde liman olmamasina ragmen deniz donanmasi
go6rirsindz. Yani neredeyse hi¢ bilim adami olmayan iki Ulke etnik rapor yayinlamak ve aslinda ulkelerinde
yasayamayan bilim adamlarina rehberlik etmek igin bilim politikasi kitabi olusturuyor. Baska bir deyisle nasil
iyi bir ulus devleti olusturacagimiza dair metnimiz bize sadece ne yapmamiz gerektigini degil, ayni zamanda
ne yapmamamiz gerektigini de soyllyor. Bircok ulus devletin yapabileceklerinin disinda yer alan birtakim
seyler var, iyi ulus devletlerin kendi vatandaglarina asla yapmayacagi ve yaparsa liderlerinin hala basini dik
tutamayacag seyler. Bu, baglayiciliyi olmayan hukukun g¢alisma bigimidir. Kurumlar, genel hatlaryla kisilerle
ayni sebeplerden dolayi birbirini taklit etmektedirler. Neticede kurumlar da insanlar tarafindan yapilmistir.
Sosyologlar, saygin hale gelen ve model olan metnin akran baskisi ve toplumsal taklit Ustiinde durmaktadirlar.
Liderler iyi bir Glkenin lideri olmak isterler. Ve etraflarindaki diinya kendilerine iyi bir Glkeyi nelerin olusturacagina
dair sinyaller vermektedir. Hepsi olmasa da bazi pargsémen engellerin guicli hale gelmelerinin sebebi anayasal
metnin kutsal olmasi degil, anayasal metne kutsalmis gibi davranmamiz gerektigini distinmemizdir.

Siyaset bilimi parsémen engellerin nasil gercek olanlara dénlistigl sorusuna ikinci bir cevap sunar. Burada
cevap psikoloji ve 6zsaygidan ¢ok glic ve kisisel cikarlar ile alakalidir. Resmi kurumlar ve baglayici hukuk,
daha 6nce de bahsettigim gibi, kendiliginden gig¢ ile asilanmamiglardir. Kaginilabilirler, g6z ardi edilebilirler.
Ote yandan organize olamayacak ve biitiinlesecek giicli olmayanlar igin ise yararli bir éngérii saglarlar.
Siyaset bilimcilerin “koordine edici cihaz” olarak adlandirdiklari iradelerini temsil eder. Muhalefeti organize
etmek her zaman zordur. Cunkl cikarlariniz etkisiz hale gelecek ve gesitlenecektir. Her muhalefet odak
nokta olusturacak, harekete gecmek icin sebep sunacak bir gagriya ihtiyag duyar. Gicl elinde tutanlar resmi
kurumlari ve baglayici hikiimleri yok saydiklarinda ise tam olarak da muhalifler icin bu odak noktasi temin
edilmis olur. Bu nokta sadik muhaliflerin koordine olma cihazi olarak gérev yapar ki bu cihaz kendini anayasal

dizeni saglayarak tamamlar. Sadik muhalifler, bunu yaparak, anayasal glivencelerin dnemini pekistirmis olurlar.
Ardindan resmi kurumlar resmi olmayanlara yol agmis olur. Baglayiciigi olan hukuk baglayiciliyi olmayan
hukuka yol acar.

Resmi giiclin ve gayri resmi gliclin bir araya gelmesinin ikinci bir yolu daha vardir. Resmi bir kurum, yargi organi
veya temsili kurum olarak olusturuldugunda, bir takim ¢ikarlar onun gevresinde bir araya gelirler ve devam
eden varligina dahil olurlar. Dahasi, resmi kurumlar, genellikle, gii¢li kurumsal normlarin gelistirildigi bir durum
olustururlar. Gergekte, herkesi ayni ¢ati altinda toplarlar ve ortak bagliliklarin aktanldig bir tir profesyonel ve
sosyal ag olustururlar. Bunun dogrulugu 6zellikle ayni ¢ati altinda calisanlar ortak mesleklerden geldiginde
gecerlidir, bu ayni zamanda normlarin sekillendiriimesine katkida bulunan bir unsurdur. Ornegin yargi organinin
olusturulmasi, diizenli etkilesim sayesinde, birtakim ortak gti¢li profesyonel normlara, zorunlu olmadiklari halde
bagl kalan yargi¢ ve avukatlara ev sahipligi yapar.

Bunun biraz garip geldiginin farkindayim, bu nedenle size ABD’den, federal birokrasinin hikimet glcini
denetlemesinde rol oynayan bir érnek vermeme izin verin. Ylritmenin isteklerini g6z ardi eden bir birokrasinin
hukuksuz oldugunu disiinebilirsiniz. Ote yandan giiclii bir hukuk devleti temasinda, Prof. Pildes’in ortaya
koydugu gibi, bir gesit cogulculuk ve gigler ayrnligi mevcut olmalidir. Gogunlugun veya hikdmetin isteklerinin
sorgusuz sualsiz degil, sorgulanarak ytritiimesinin gerekir. ABD’de bunu paralel devlet olarak degil, cogulculuk
olarak adlandiriyoruz ve kazananin ydnetme giictine uygun bir kontrol mekanizmasi oldugunu disunlyoruz.
Oyleyse biirokrasi burada neden bir anlam ifade ediyor? Clinkii biirokrasinin giicii, yiriitmeyi kontrol etme
yetkisiyle resmi olarak donatilmis yargi veya yasamanin aksine, baglayici kanunlardan degil baglayici olmayan
hukuktan gelmektedir. Birokrasi, ylriitme organinin icinde kurulu bir igsel denetleme ve dengedir, ve gorevi
anayasada hatta baglayici kanunlarda dahi yazili degildir. Her seye ragmen bu gérevi yerine getirebilir ve resmi
glcler ayriligi kadar 6nemli olabilir.

Peki neden béyledir? idari kurumlar neticede baglayici kanunlarla yénetilen resmi kurumlardir. Teknik bir mesele
olarak Baskana rapor verirler ve onun emirlerini yerine getirmek i¢in oradadirlar. Bunlara ragmen, burokrasi
ylritme gicini denetlemede énemli bir rol oynar. Beyaz Saray’da c¢alismis kime sorarsaniz sorun, glice
ulasmadaki en biyik engelin onlarin altinda calisanlar oldugunu sdylerler. Kurumlar kendileri dahi genellikle
ortak bir misyon altinda birlesirler. GU¢lU profesyonel aglar ve ortak bir gelenekle calisirlar. Bu, dalgalar halinde
carpan politikaya ragmen, onlarin neyin yapildigi ve yapilmadigina iliskin gticli normlar olusturmalarini saglar.
Bazi akademisyenler, Amerika’daki sivil hizmetin, yiritmedeki gucler ayriiginin bir parcasi, digsal bir glcler
ayrihgr oldugunu séylemiglerdir.

Sasirtici bigcimde, hukukgular, yuritmenin asagidan kontrolinde, 6zellikle gucli bir rol oynamiglardir. Tabii ki
onlar da, diger kurumlar ve bélimler gibi, ayni normlar tarafindan ydnetilirler. Bunun disinda profesyonel kultir
ile de bir araya gelirler ve yetilerini bu ylizden sadik muhalifler olarak yetilerini organize ederler. Dayanabilecekleri
tek sey gucli ortak normlar degildir. Hali hazirda kullanilabilir, yUriitme rotasindan fazla sastiginda, ortak
noktada birlesecekleri, koordine edici cihazlari bulunmaktadir. Bunlar, Bagkan’in hicbir zaman birokrasimizin
yoluna ¢cikmadigr anlamina gelmemektedir. Kimi zaman kisisel ¢ikarlar ve gl¢ politikalari micadeleyi kazanir.
Yine de kisisel ¢ikarlarin ve gig¢ politikalarinin, gii¢li resmi olmayan kurumlar ve dayanikli gayri resmi normlar
karsisinda savasi kazanmasi oldukga gigtur.

Bu normlarin nasil olusturuldugu konusunda 6zellikle ilgilendim ¢linki seg¢im hukuku Uzerinde galistim. Acik
s6zIlU olmak gerekirse, segimleri yoneten biirokrasi yeterli glicte olmadigi slirece, bu normlardan daha ¢ok
ihtiyacimiz var. CUnki politikacilarin istek ve baskilarina dayanabilecek kadar giicll normlar yok. Calismalarimda
aclkga anladim ki, profesyonel birokrasinin yesermesi icin, politikacilarin baskilarina dayanabilecek kadar guicli
normlar igin iki husus 6nem tasiyor: ilki, neredeyse insan haklari ve cevre reformlari veya yozlasma reformuyla
ilgisi olan herkesin bel bagladigi indeks veya siralamalar. Bu siralamalar yanlarinda kanunun gicind tagimiyorlar
ama 6nde gelen ulus devletlerin yoéneticileri icin dnem tasiyorlar. Bu nedenle bu indekslerde nerede olduklarini
dnemsiyorlar. Ozellikle kendilerine es durumda olanlara kiyasla nerede olduklarini &nemsiyorlar. Bunun sebebi,
kendileri hakkindaki goruslerinin bu indekslerde olmalari gerektigini disiindlkleri yerde olup olmadiklarina
bagh olmasi. Ancak Amerikan bagkanlarinin idari brokrasi ve 6zellikle hukukgularla olan tecriibelerinden de
anlasildigi gibi, i¢sel baskilar da énemli. Burada yine, bu gruplarin resmi bir glici olmamasina ragmen gucli
olduklar belirtiimelidir. Her miicadeleyi kazanamamalarina ragmen, Baskan’in belli uygulamalardan sapmasini
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oldukga maliyetli hale getirerek Baskan’in bir takim savaslari kazanmasini engelliyorlar. Dig baskilarla birlikte
bu normlar muhalefet igin koordine edici araglar sadliyor ve bazi hareketleri sinirin disina itiyorlar. isleyen
blrokrasi, Baskan’a yapamayacagi bazi seyler oldugunu anlatiyor ve bu iglevsel demokrasi icin kiymetli bir
seydir.

Ortada buyUlk bir konu oldugunu ve sihirli bir ¢éziim veya kolay bir basari tarifi olmadigini biliyorum. Durumun
Ulkeden Ulkeye ve kurumdan kuruma 6nemli dlglide farklilastigini biliyorum. Bazen bitin ¢gabalara ragmen
hukuk devletinin kurulmasinin basarisiz oldugunu da biliyorum. Ote yandan hukuk devletini olusturan
kurumlarin ve kanunlarin nasil beslenmesi gerektiginin odagi sadece resmi kuruluslar ve baglayici kanunlar
degil resmi olmayan kurumlar ve baglayici olmayan kanunlar da olmalidir. Sadece haklar ve giivencelere degil,
onlari koruyan biirokratik ve profesyonel kiiltiirlere de odaklanmamiz gerekiyor. icsel giigler ayriligi konusunda
da dis gigler ayriigi kadar diisinmeliyiz. Boylece hukuk devleti tanimlamamiz yalniz baglayici kanunlar ve
resmi kuruluslarin giic denetlemesi degil, baglayici olmayan kanunlar ve resmi olmayan kuruluglarin da bu
cabayi desteklemesi ve gliclendirmesi olmalidir. Cok tesekkir ederim.

Richard Pildes: Saniyorum panelistler arasinda bir iki soru var, ardindan disaridan da sorular alacagiz.
Oncelikle bu soruyu Profesér Ozbudun’a yénlendirerek baglamak istiyorum. Burada kurumlar ve politik kiltiiriin,
kanunlar ve baglayiciliyi olmayan kanunlarin arasindaki iligkiyle ilgili tartigsmalar var. Bugiin bir ¢cok Ulkede
go6zlemledigimiz, bazilarinin otoriter anayasacilik olarak tanimladiklar, yani anayasanin disina ¢ikiimayan ve
boylece devletin kontrolinin gittikge ele gegiriimesinin, yasal sekillerde yapilmasi. Bu baglamda, bana gore,
bu strecin karsisinda durabilecek olan esnek normlara ve kilturel anlayisa odaklanmak daha da énemli. Bu
baglamda Tirkiye’de harekete gegirebilecek giicli politik kiltirlerin kaynaklarinin neler oldugunu konusunda
géruslerinizi merak ediyorum. Ulkenin, burada tartisilan cesitteki politik kiltirleri nelerdir? Ne tiir degisikler
gerekli? Bu gergevede anlatabilir misiniz?

Prof. Ozbudun: Cevap vermesi zor bir soru. Yine de sdyleyebilirim ki halkin biytik bir bélimii hukuk devletinin
6nemini takdir ediyor. Aramizda sik¢a su cuimleler geciyor; herkesin kanunlara ihtiyaci vardir ya da kanunlar
herkesin yararinadir. Bazen politikacilar bu yoldan sapiyorlar. Kanunlara kendi gikarlarina hizmet ettigi strece
saygl duyuyorlar. Ancak Ulke nifusunun genelinin distncesi, Turkiye’nin daha saglam bir hukuk devleti
sistemine ihtiyaci oldugudur. Politik ve yasal kiltlr ile bu sorulara populer yaklagimlar Gizerinde daha detayli
calisma yapillmadan bu gibi sorulara verebilecegim cevap bu kadar. Kesin bir cevap veremem. Bunun yaninda
¢ogunlukguluga dogru bir egilim, ezici bir Ustlnlik tarafindan karsi ¢ikilmasa da nifusun blylk bir kismi
tarafindan tehlikeli ve sakincali bulunur.

Moderatér Richard Pildes: Peki Profesor Fallon’un ortaya attigi politik giiglerin arasindaki gliven ve rekabet
ile politik gliclerin o andaki kendi ¢ikarlari ile yénetilmek yerine kurumlara iliskin kimi uzun dénem perspektifleri
icsellestirmesi hakkinda konusabilir misiniz? Anladigim kadariyla son yillarda bu husus Tirkiye’de oldukca
meydana geliyor.

Prof. Ozbudun: Korkarim ki gliven hakkindaki soruya verecek cevabim sifira yakin. Bu gundmuz Tark
politikasinin en arzu edilmeyen unsurlarindan biri. iktidar partisi ve muhalif partiler arasinda cok kesin bir
kutuplasma, tam bir giiven eksikligi var. Glven konusunu bu tartismaya tasidiginiz igin gok memnun oldum.
Saglikh bir demokrasi igin politik aktdrler arasinda asgari bir glivene ihtiyag vardir. Sistemin asamasi ve yapisi
konusundaki niyetler hakkinda karsilikh bir gliven. Buglnk politik krizin kékiinde politikalarn igeriginden ¢ok
bu gliven eksikligi vardir. Elbette politikalarin icerigi 6nemlidir, fakat kutuplagsmanin esas araci psikolojiktir.
Gulven eksikligi olarak 6zetlenebilir.

Moderator Richard Pildes: Profesér Fallon, demokratik slirecte glivenin tekrar kazanilmasi ve korunmasi
icin politik cogunluklarin ve azinliklarin yapabilecekleri konusunda baska derin ve ileri gorusleriniz var mi?
Konustugumuz konu bu. Adil temel kurallar oldugu gériistini konusuyoruz. Politik rekabetin adil temel kurallari
var ve glcu elinde tutanlar ve tutmayanlar tarafindan bu kurallara saygi gosteriliyor. Muhalefetin bir giin politik
glci elinde tutma imkani, glicl elinde tutanlarn ise giigstiz kalma ihtimali var, agiklarken bunu da litfen goz
ondine alir misiniz?

Sizin de dediginiz gibi, saglam bir hukuk devleti rejiminde en altta olmasi sart olan, kargi politik gorislerin
birbirine gliveni gergevesinde bu izlenimi bliyliten veya hayat veren nedir?

Prof. Fallon: Dogru soruyu yanlis kisiye sordugunuzu disiniyorum. Bu soruya genel bir cevap verebilirim.
Kesin olarak konusamam c¢lnki gerekli yerel bilgiye sahip degilim. Sanirm genel olarak eszamanh sekilde,
dengeli ve cekici politik demokrasinin yikselebilecegi ve kendini koruyabilecegi durum hakkinda konusan,
bahsettigim, iki politik kuramcilarin ekollerine bakmakla baglarim. Bir taraf bireysel ¢ikarlar sistemin bir parcgasi
olmak i¢in dnemli buluyor ve baska gruplarin elinde kandiriima kurbani olduklarini distinen gruplarin kendilerini
bir cesit denetleme mekanizmasina tabi kilmalari gerektigini ileri strlyor. Glnkl eder yapmazlarsa ileride
tekrar ve tekrar ezilebilecek kurbanlar olarak gorilecekler. Dolayisiyla siyaset bilimciler genellikle stabil politik
anayasalarin kendiliginden icra edildiginden bahsederler. Eger bir ihlal s6z konusu ise toplumda anayasayi icra
etmek igin yikselecek bir giic olacaktir. Ote yandan, bu hareketin giiveni yikacak kadar fazla tepkiye sebep
olmamasi 6nemlidir. Ve de sunu belirtmeliyim ki, bu tabi kilma, ileride s6z konusu olabilecek faydal siyasi
isbirligi ihtimalini zehirleyecek bir yaftalamay! beraberinde getirmemelidir. Ve bence insanlarin bu durumda
politikada basarili olmalari i¢in olaganisti bir kapasite gerekli, ki bu kapasitenin bende bulundugunu iddia
etmiyorum, ancak bazi insanlarda bu kapasite mevcut, ileriye gitmek i¢in gliven temelini kurarken bir arag
olarak rakiplerine karsi metanet, cok ileri gitmemek icin dizginleme, cémertlik ve hatta bazen ylice génullulik
dahi s6z konusu oluyor.

Prof. Gerken: Ben Profesér Fallon’in cevabina bir sey ekleyecegim. Bircok acidan Amerikan siyasetinin
bulmacalarindan biri kendilerine yapilanlarin ardindan Afrikall Amerikalilar bakimindan giiven sorunu olustuktan
sonra, insanlar bagka irktan birine oy vermek istemeyince ortaya cikan derin bir glivensizlik problemiyle nasil
bas edileceginin bulunmasidir. Ve zaman gegtikce buna ¢ogu politik olmak tzere ¢dézimler bulundu. Prof.
Fallon’in belirttiklerinden daha az ylice ve biraz da kirli siyasete iliskinler ama, onlar birbirini enine kesen ittifaklar
olusturmayi iceriyorlar. O kadar ki tek kategoriler siyah ve beyaz olmadi. Ama demokrat ve cumhuriyetgi farkli
temsilcilerdir. Bu tarz kesisen cizgiler, esas endisedeki riski azaltan farklh cesitlerdeki ittifaklari gelistirmeye,
insanlar arasindaki tekrarlayan baglantilar gelistirmeye yardimci oldu. farklliktan kaynaklanan endiseyi
azaltmaya tesvik etmeye yardimci oldu. Bir diger baglamda ise insanlara sistemden bir pay verdi. Eger
sistemde payiniz varmis gibi hissediyorsaniz genellikle glivenmeye ve kendinizi o sisteme ait hissetmeye
hevesli olursunuz. Buna drnek bir olay, beyaz etnik gruplarin kendilerine karsi yapilan agir ayrimcilia ragmen
politikaya cekilerek Amerika Birlesik Devletleri’'ne entegre edilmeleridir. Politikaya ¢ekilirken iktidar paylasimina
da gekilmis oldular. iktidar paylasimi, insanlarin gtivenini kaybetmesine sebep olan kimliklerini kaybetmelerinin
bir araciydi. Politika bazen problem yaratir ancak bazen bu tarz konulara ¢6zim olabilir.

Prof. Fallon: Bir 6rnek daha ilave edecek olursam, kanimca 20. ylizyil sonlari ve 21. ylizyil baglarinin kahraman
devlet adami, neredeyse tUm dinyanin kabul ettigi Gzere Nelson Mandela idi. Nelson Mandela’y diistinlrseniz
hukuk devleti bakimindan kati biriydi. Yazili hukuka uyulmamasi hakli oldugunda yazili hukuka uymamaya
go6nilltydi ve ileri gitmek amaciyla giiven, dizginleme ve makulliik tzerine kurulu istikrarli bir rejim tesis etmeyi
denemek icin 6énceki diismanlariyla arasinda gliven kurdu. Her durum bir Nelson Mandela gerektirmez. Her
Ulke Nelson Mandela ile kutsanmayacak. Ancak bence kétl bir yerden iyi yere ilerlemek igin gereken siyasi
erdemler oldukga kapsamli olabilir.

Prof. Pildes: Yorumunuz bana Amerikan politik tarihinin en blytk konugmalarindan biri olan Abraham Lincoln’un
ikinci kez bagkanliga secildiginde yaptigi konusmayi hatirlatti. i¢ savas sona yaklastigi sirada, diinyanin en kanli
i¢c savaglarindan ve Amerika’nin kesinlikle en kanli, 600.000 kisinin 6ldiigi savasinin ardindan yaptigi konusma.
Amerika’da ¢ok iyi bilinecek olan ve gelecedi tanimlayan, kazanan taraf icin dikkate deger su ciimleyi sdyledi.
“Kimseye kotl niyet beslemeden ve herkese hayirseverlikle”.

Prof. Fallon: Sonrasinda, kimseye kétl niyet beslemeden ve herkese hayirseverlikle davranmanin, Tanr’nin
iylyi gérmemiz icin bize géndermis oldugu tek isaret olmadigini, Tanri’nin iyiyi gérmemizi istedigi icin géristeki
metanetin, bu gérisiin nelere yol agacagini tam olarak bilmenin tevazuunda yatan adaletin de farkinda olmamizi
istedigini eklemistir.

Moderator Richard Pildes: Kapanis icin sunu belirtmek isterim. Amerikan Baskonsolosu biraz bizim
yorumumuza referans yapti. Kanimca ABD’nin disindan insanlar, bizim siyasi tarihimizi saglam bir gticler ayriligi,
glcli bagimsiz mahkemelerden olusan ve Anayasa’nin Birinci Maddesi gelenedi olarak siyasi 6zgurlUkleri
koruyan ¢ok mutlu, ilerleyici bir hikaye olarak dislntyor. Fakat gergekte bu erdemler, bu kurumlar uzun
sliren gabalarin sonucudur. Anayasa olusturuldugunda kendiliginden dogmamiglardir. Tarihin ihtimallerine
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siki bir sekilde inanan biri olarak, Baskan ve Yiksek Mahkeme arasinda yarginin bagimsizligi igin yasanan bir
miicadeleden bahsettim. Ulkelerin yasal ve politik gelisiminde énemli ve karar verici anlar vardir. Olaylarin bir
yoldan ya da 6tekinden gelismesine izin verirler. Uzun silre ayakta kalan demokratik ve basaril tlkelerde dahi
tarih, tamamen mutlu hikayelerden ibaret degildir. Birgok miicadele, birgok zorluk ve bu kurumlarin gelecegi
konusunda endise duyulan anlar barindirir. En azindan bizim tecriibelerimizden iletmek istedigim bakis agisi bu.

Burada olan herkese ve bu dikkate deger etkinligi bir araya getiren herkese tesekkir ederim ve 6Jle yemegi icin
kapanisa gegiyoruz. Tesekkdrler.

Rule of Law

Moderator
Prof. Richard Pildes

New York University Professor of Constitutional Law

Prof. Richard Fallon

Harvard University, Professor of Constitutional Law

Prof. Ergun Ozbudun
Turkey’s Representative in Venice Commision;
Istanbul Sehir University, Professor of Constitutional Law

Prof. Heather Gerken
Yale University, Professor of Constitutional Law

59



Rule of Law

Justice and Rule of Law e

60

Case 1:15-cr-00867-RMB Document 640-10 Filed 07/14/20 Page 32 of 140

Moderator Richard Pildes: Thank you very much; First of all, on behalf of all of us, | want to thank you for
including us, including me particularly this extraordinary symposium. It’s an honor to be here not only because
of Turkey’s profound historical and modern importance as a bridge between the east and the west, but also
because | recognize this symposium is taking place at a momentous moment in the continuing story of
Turkey’s modern, political and legal development. This panel is titled the rule of law, and we have presentations
on some of the central issues concerning the rule of law from myself and the other three professors of the
panel; Prof. Richard Fallon of Harvard Law School, Prof. Ergun Ozbudun of Istanbul City University. He is also
Turkey’s representative on the Venice Commission and Prof. Heather Gerken of the Yale Law School. And I'll
begin with some opening remarks then each of the panelists will get their opening remarks. We’ll have some
discussion among the panel after that, and then we will open it up for questions from the audience.

I’'ve spent many years myself studying the design of the democratic institutions and role of constitutional courts
within the democratic system. When we talk about democratic systems at this point in world history, we are
nearly always now talking about constitutional democracies. We live the age of constitutional democracy since
the 1980’s. We have had more new democracies created then and any moment before in world history. And
all of these new democracies have been created as constitutional democracies. The British model of a pure
parliamentary system of democracy without judicial review, without constitutional constrains on the power of
the executive and the legislative branches has not been embraced in any of the post WW2 democracies that
have been formed. Indeed even though U.K has come to accept the human rights act, jurisdiction of European
Human Rights and some constraints now on unlimited parliamentary sovereignty. And with the dominants
of constitutional democracy in modern era has come ongoing struggles and debates about the proper role
of constitutional courts in modern democracy. A subject the U.S. has struggle with almost since its very
beginnings. The focus of my work has been on the structure of political power in constitutional democracies and
the ongoing struggles. Over the way political power is organized and constraint in constitutionals democracies.
And | want to talk about two aspects of that struggle here today. First, one of the underlined understandings or
visions or ideas about politics, about society that underlined the way different democratic systems organized
political power when they form constitutions initially created basic political structures and when they struggle
over time as is inevitable about the development of those structures, the adaptation of those structures to
change in circumstances over time. The original ideas behind the design of countries democratic institutions
or the way of country understands its democratic institutions are extremely important to think about and to
work through. And to understand these institutions, specific democratic institutions particular systems has we
need to understand the ideas and understandings that lay behind them. So | want to contrast two visions or
understandings of political democracy. One vision is a strongly majoritarian one. And this vision of democracy,
strong majoritarian kind of view democracy, in many ways traces back to Rousseau. The idea is the democratic
society should be understood to have some kind of general will and it is the purpose of democratic institutions
to enable that general will to govern. And on this understanding of democracy, democratic institution should be
designed and should function to enable the majority to govern, to enable majority rule. This is a very common
widespread view democracy, it is a response to the question what does democracy mean and for many people,
the answer is simply the idea of majority rules. It is also a view of democracy to which many countries going
through democratic transition from an authoritarian past tend to be drawn to. If the prior authoritarian regime
had monopoly on political power then democratic transition is take it to mean: now it’s our term to exercise that
kind of power -the majorities- the kind of power the authoritarian state had before the democratic transition. |
want to contrast this majoritarian view of democracy with the alternative view that is deeply embedded in the
institutional design and the structures of democracy in the U.S. So | want to help explain to contrast reflected
in our institutional structures to the pure majoritarian view of democracy. The American system was specifically
designed to reject this pure majoritarian vision of what democracy means or what up to mean. In the American
view the idea that democracy involves some kind of general will is an idea that have been strongly resisted.
There is a great risk that such a view, the view of democracy as reflected a general will, assumes a society with
united, unified interest. Even worse, this view runs the danger that challenges to the dominant views including
the views of political majorities, will be seen as effort to subvert the general will. The single most important
idea | believe behind the design of America’s democratic institutions going back to the original design and it’s
an idea | think that not widely appreciated and even in the U.S not widely appreciated. But to me single most
important, significant idea behind the notion of democracy in the U.S is that the democratic societies should
be understood to involve diverse, conflicting, antagonistic interest and aspirations. Democracy does not rest in
fact on a fairly homogeneous society. And democracy does not need to rest on a fairly homogeneous society

or vision of society. Even though many democrats throughout 19™ century, including John Stewart Will one
of the most famous democratic liberal political theorist, believe that democracy could not function except in
societies that were extremely homogeneous. But from the very beginning of the American experience, this very
strictly modern view actually, the view that society necessarily involves conflict, different antagonisms and the
democracy can handle all of that and the institution should be designed to reflect this much more pluralistic
vision of democracy, this less majoritarian vision of democracy. That idea is deeply embedded in the design of
America’s democratic institutions.

Indeed democratic systems often collapse precisely when majorities are proceed to be running rough shot
over the important and intense interest of other groups in a society. Majoritarian vision of democracy can be
a considerably less stable vision of democracy than this more pluralistic vision. So just a give you crude initial
description of design of democratic institutions in the U.S. The key idea in this design was the political power
should be defused, spread out, distributed over a range of different political institutions rather than being
concentrated in one centralized national political institution. The great fear was that centralizing political power
in one set of national institutions run the risk the democratic politic could be captured by one set temporarily
dominant political forces or political party. So to avoid that risk of capture in our system political power was
first defused or spread between national institutions and state and local institutions. The de-centralization
of political power and meaningful political power being de-centralized away from the center and national
institutions as one important form of security against one set of temporarily dominant political forces, capturing
complete control of the state. In addition even with in the national political branches of government, there
was further distribution and diffusion of the political power cross institutions. So as you may know we have a
president, a senate, a house of representatives, all which are elected by different voters, elected under different
terms of office. So that it is not possible in U.S in one election for one set of political forces to capture all of the
institutions of power even the national level in just one election. It typically takes at least three election cycles
there are period of 6 years or so. For a sustained dominant political majority to be able to capture control of
those institutions at the national level. And all of this- it is a part of we call system checks and balances is
designed with its pluralistic conception of democracy informing these structures. Of course the very idea of
the constitutional democracy is one of the most important of these checks and balances on concentrated a
political power. But, once democracies are formed there is a constant struggle to sustain these institutions.

And indeed one of the inevitable risks all democratic systems face is the risk that brings me to my second point
about a perspective from outside on the struggles over democratic political institutions. In every democratic
system there is the inherit risk of what | call authoritarianism within democratic regimes, emerging and capturing
control of state institutions. What | mean by that there is inevitable tendency in all democracies including well
established democracies and fragile newly formed democracies. Those who manage to gain political power
legitimately through the election process will seek to take that power and entrench themselves more deeply
in office. They will seek in various ways through various forms to use the power that now have and leverage it
into more deeply entrenched power through trying to suppress various forces of political competition or other
kinds of challenges to their political rule. They will seek perhaps to manipulate the rules of the election process
to make it more difficult for their opponents to engage in meaningful political competition and challenge. They
will seek perhaps to subordinate other independent institutions in the system to their particular political will and
political preferences and agendas. And in fact, this is one of the things we are now seeing happening around
the world.

As | said at the beginning we are living in the age of constitutional democracy and we have had flourishing for
the first 15 years or so after fall of Soviet Union of new democracies. But we have also had very significant
retrenchment from democracy. That has been going on since roughly 2005 in many democracies around the
world. In fact Freedom House for example which is one of the organizations that rates democracies has found
that in the last 5-10 years; there has been more movement away from democracy across the world than in any
previous similar period of time. To the extent that western societies are complacent about the democracy as
| think we sometimes are. To the extent we believe democracy is maybe inevitable or the forces of modernity
inevitably push democracy foreword or the once democracies are established they will be sustainable. That is a
serious historical mistake that western complacency can make. And even in countries that we held up models
of democracies or new democracies ten years ago such as Hungary or Mexico, we have seen very significant
retrenchments from democracy. Now the forms of retrenchment and the forms of dominant powers seeking
to capture control of state institutions to enhance their power can take many shapes. Sometimes we have
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genuine democracies but they are controlled by one political party over sustained period of time. That is not
because that party has been manipulated to getting the power. | think South Africa for example and A.N.C. as
the party of liberation and the party of government that has been one party dominating source of power ever
since South Africa’s independence. One party states nonetheless even though they have one party in effect
also exhibit these tendencies of those in power try to furthering and enhanced and entrenched themselves in
power through the legal changes that make it more difficult for their potential opponents to resist or challenge
them very effectively. But also in a multi-party democracies including in the U.S. the same inevitable tendency
to suppress competition, to suppress challenge, to entrench oneself in power has been visible.

Let me give one very powerful example from the history of U.S. In the middle of the 20th century in 1930’s in
U.S, we had a very substantial struggle between our president and our supreme court over central political
issues of the day. And | am referring here to controversy involve in the efforts by President Franklin Roosevelt
who is one of our most popular and one of our greatest presidents in my view, but who nonetheless try take
over control of U.S Supreme Court by chancing the laws for how the justices and the court were appointed.
At this moment of our history our court was issuing decisions that were hostile to his policy agenda. And he
was the most popular president at this point in American political history. Still to this day, he won office with
more landslide vote of support at this moment in our history than any president before or since. Now the
supreme court, because we have life tenure for our judges which by the way | consider as a mistake and |
think that leads people in office too long. | prefer the system or judges are appointed for term of office. But
we have justices who have been serving many decades on our court and who consistently rejected the very
popular efforts of President Roosevelt to bring about an active state role and regulating the economy in U.S.
And he decided that he had to break the court or bend it to his will. And he came up with a proposal that for
every justice on the court who was over the age of 70 he should be entitled with the passage of new law to
appoint a new justice. Not to remove people from the court but to add a new justice for everyone over the age
of 70. And even though these decisions of our court were not popular decisions and even though this was the
most popular president in American history, when he said “l need to have this power because these justices
are getting old and they can’t keep up with the all the work of the court.” this was his reason for making this
change; it was widely understood this was a pretext for him trying to gain political control of the court. So there
was a tremendous backlash against these efforts even of a very popular president within unpopular court.
The mechanism of this backlash involved things like the Supreme Court itself defending in its independence
by going before political bodies in defending the independence of the court. It involved legal community and
academic community rallying very strongly behind the independence of court, it involved political opposition
in government rallying very strongly behind the court. And ultimately, in the U.S the president lost this battle.
He did not get these changes developed but even more importantly, in fighting this battle, he very significantly
undermined his political authority and his legitimacy and his credibility. And he was unable after this battle to
enact many of the ideas in his political program because he so destroyed his credibility by seeming try to take
over the court, that was a significant political setback. That is just to say as one example that all democratic
systems face these kinds of struggles between those who are in power and the forces that seek to challenge
their power.

So in my view the message | would like to convey here is there are two very different ways of understanding
democracy and democratic institutions that we need to be mindful of. The sort of pure majoritarian vision
of democracy which has a kind popular, versus to more pluralistic vision of democracy that is reflected in
the design of many democratic systems particularly in U.S. Secondly the risk that all democratic systems
inevitably face the prospect the those who temporally are in power will seek to entrench themselves and
reduce the checks and constraints on their power. Among the most important institutions in resisting this
inevitable tendency are the institutions of independent judiciary, though not just those institution. But at the
end of the day, the power of the courts in ultimate confrontations with the political branches depends on
something other than just the institutional struggle between two branches or two institutions. It depends on
where public opinion gets mobilized in support of which of these institutions in these struggles. It depends
on organized and effective interest that are mobilized to protect for example independence and integrity of
the courts. And the legal community in particular in most countries and certainly in U.S is often one of the key
sources along with the academic community, in mobilizing public opinion, to protect judicial independence and
judicial integrity in these very high stakes, highly charged confrontations between the executive and legislative
branches of government and judicial branch of government, in the service of protecting more pluralistic vision
of democracy as a whole.

Well | am going to stop for now and | am going to turn now Prof. Richard Fallon of Harvard Law School for
his comments, | wanted to the just mention that Prof. Fallon is one of the leading authorities of the world on
questions involving the rule of law as well as American Constitutionalism and American Federal Court System.

Prof. Fallon: So | want begin by thanking Professor Pildes for a generous introduction, in even more than that
| want to thank the organizers of this conference which is at this point already one of the great exciting events
of my professional intellectual life. It was my great privilege to come to Turkey for the first time in 1976. When
| came in 1976, | absolutely fell in love with this beautiful country and it magnificent culture. | have always
wanted to come back and | could not be my thrilled to be back here today under the current circumstances.

Coming back under the current circumstances though, for me is a humbling experience in its very humbling
experience in the following way. Number of years | have studied the rule of law from an academic perspective
but coming to a place where debates about the rule of law currently at the very center of political life gives
me a sense, | frankly wish that | didn’t have, of how very little it may be that pure academic theorists have
to contribute to people who are trying to figure out the best and most appropriate way to go forward in
establishing and more robust vision or version of the rule of law that they already have. So what | am going
to do in my remarks is | think what academics do under circumstances such as these and that is try to
clarify some of the concepts that are in issue and maybe to clarify how much more it is necessary beyond
an academic understanding of the rule of law, it is necessary to have in order for a country to establish a
robust rule of law culture. And so my remarks are going to fall into three parts. First I’'m going to talk about the
nature of the rule of law as a political ideal. Then, second I’'m going to talk about what | will call the cultural
preconditions for the rule of law. And then third and finally, | will talk about some of the challenges in creating
the right cultural conditions for a robust version of the rule of law moving to those right cultural conditions from
ones in which the situation somehow more fluid or more fragile.

First with respect to the nature of the rule of law as a political ideal. There is a vast literature on this subject
and | am going to spare you a detailed review of most of it but | will begin | guess by emphasizing in the vast
literature there seem to be just two areas of agreement. First there is wide agreement that at a minimum the
rule of law requires that most of the people in a society should be ruled by law and there should be some
limits as well on the government and government officials. Situation where the government claim to rule by
divine right or even situation in which the government claim to able to rule pursuing to the will of the majority
unchecked by anything but the will of the majority would not be a rule of law regime. There have to be some
limits on the government as well as on individual citizens. And then at the second point of agreement among
theorists about the rule of law is the existence of the rule of law is typically a matter of degree. It is not ordinarily
a situation where some societies have it other societies don’t. We can talk about how closely any particular
society approaches the rule of law ideal or how far any particular society deviates from the rule of law ideal. But
we have to understand that we are in the domain where there is no perfection in virtually everything happens
along a spectrum. Against the background of that agreement the big disagreement among rule of law theorists
involves the question whether all that is necessary for the existence of the rule of law is for most of the people
to be ruled by law and for the government to be subject to some legal constraints on the one hand or on the
other hand whether the idea of the rule of law has built into it some other political values or ‘Desiderata’ such
as equality or justice or respect for human diversity and human dignity. With respect to this division | think the
thing that is necessary to keep in mind from start to finish to have understanding of what the debate is about
is that the people on both sides of this debate recognize that the idea of the rule of law will frequently do more
to organize than to resolve political conflict. And the debate is about how people would best understand the
rule of law in order to understand those things that people or understandably, naturally, in political conflict
about. So for example if somebody takes the minimal view of the rule of law, all its necessary for the rule of
law is for the citizen need to be ruled by law for the government to be subject to some legal restraints it is not
because somebody thinks that every regime satisfies this criteria as a good regime. On the contrary people
will say, who take this view, the rule of law is just one political ideal among many and | can imagine a number
of situations in which other political ideals are more important than the rule of law. If you are in a sufficiently
unjust regime of people whether it say slave regime such as once existed in the United States or in Apartheid
regime such as once existed in South Africa. There may be the rule of law in some minimal sense but the right
thing to do may be to take up arms and to going to the streets in protest against the existing rule of law in order
to establish a more just regime. For somebody who takes the more encompassing, what theorists often refer
to as a thick conception of the rule of law; that conceptualizes the rule of law as involving justice and equality
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and so forth. Conflict doesn’t go away rather conflict tends to get subsumed under the heading of the rule of
law. So that if you are committed the rule of law but if you live in a regime where there is law and order on the
one hand but also good deal of unfairness or injustice on the other hand and you want to know respect for
the rule of law impulse you to do. Then right within the ideal of the rule of law, there may be room for debate
or disagreement of our whether respect for the rule of law means staying home and hearing the dictates of
established authorities or rising up in protest to insist that the injustice that coexists with relative law and order
is simply intolerable under the ideal of the rule of law. The point that | mean to make as | finish the first part of
my remarks about the nature of the rule of law is that it is easy to talk about the rule of law but reference to the
rule of law very much more often invites further political debate, then it serves to settle political debates that
are currently underway.

Second thing | want to talk about our briefly involves the cultural preconditions for a relatively thick or what
I would think of robust conception of the rule of law. A situation in which there is not only a minimal order
but justice, inequality and a desirable political regime. Interestingly there are number of efforts by experts
of different kinds to rate countries in the world in terms of how well they do according to a so-called rule of
law index. And | think we can learn something about their cultural preconditions for a successful rule of law
regime by looking both the top and the bottom of the most recent index released by the International Justice
Project. So if one looks at the countries that are worst on the rule, let me start actually the other and let me
start with a countries do best: at the top end are predictably the liberal regimes from North America and
Europe but especially regimes from Scandinavia. So in the most recent rankings; number one ranked in the
world is Denmark, followed by Sweden, followed by Finland. But the top 4 or 5 regimes they all are located
in Scandinavia. If one ask what these countries have in common, there all relatively prosperous, there all are
relatively politically liberal and homogeneous and then | think in some ways maybe the most important, they
all have traditions against the backgrounds of which people reasonably expect that government officials will
be transparent and will conduct their affairs in accordance with law. If one looks at the bottom, there is a much
more mixed lot including Venezuela, Afghanistan, Zimbabwe, Pakistan, Cameroon, Bolivia and Nigeria. If one
ask what these regimes have in common they would include poverty, traditions of colonialism, deep ethnic or
religious divisions and traditions of exploitation of governmental power by those who possess for purposes of
personal or group advantage. When lawyers think about the rule of law and how to institute for a rule of law
regimes they almost invariably think of institutional reforms, bills of rights, separations of powers independent
judiciaries, things of this kind. | asked you to start thinking about these issues in terms of countries that are at
the very top and that are very bottom of law index for purposes of asking you to imagine. What would happen
if somebody took the Danish Constitution, Danish political institutions in simply inserted them into one of the
ten countries at the bottom of the rule of law index with their poverty, their deep ethnic and religious divisions
and their traditions of exploitation of governmental power for personal and group advantage? In my strong
expectation is that the formal institutions we do no good. The people who came from a tradition of exploiting
government for purposes of personal and group advantage would go right on exploiting government for
purposes of personal and group advantage and taking advantage of every loophole that was available to them.
So | think cultural conditions are often much more important than formal institutions to establishing the kind of
rule of law regime we would all like to live in. If there is pertinence to Turkey here and I’m not informed enough
to know confidently there is. But if there is pertinence to Turkey here; it would seem to me the pertinence
involves culture rather than written constitution. As a constitutional lawyer looking at the Turkish Constitution,
it looks to me to be fine; it looks to me to be serviceable. It doesn’t look to me to be so terribly different from
that of the countries that have right highest the world on a rule of law index. If there is a problem here again
I’'m not saying that there is, it is a cultural one involving attitudes the go beyond those that can be captured in
any written constitutional text. When | say attitudes that go beyond any written constitution text; what | have in
mind is no constitutional text is perfect; no constitutional text can anticipate every eventuality that might arise
or every way in which government might go wrong. And in those situations that aren’t and can’t be provided
for, even by the best constitutions, what is required is a kind of spirit of temperance and willingness to live with
some people refer to is the spirit of a constitution rather than its letter.

And it is this concern about establishing a spirit of constitutionalism concerned with living with the spirit of
a constitution and not just its letter that brings me briefly to the very last thing | want to talk about which is
the challenge of creating the right constitutional and cultural conditions for a robust attractive version of the
rule of law when they don’t already exists. There is good deal of writing about this subject among political

theorist, the political theorists tend to divide into two camps. One camp of political theorists is substantially
positive. They are concerned with not what ought to be done but with what happens in the world and many of
the people in this camp say that the cultural conditions for a robust version of the rule of law come about only
when they are competing powerful constituencies. All of which thinks that its interests will best be served in
the long run by constitutional democracy respect for human rights and an independent prosecutorial system
and an independent judicial system. Expecting that there will be times when they are out of power as well
as when they are in power in that it would be their long-term advantage to have an institutional independent
judiciary operating with relatively even hands when they were out of power. In so far as there is something like
a prevailing social compact among powerful constituencies, believing that rule of law institutions work to their
own long term self-advantages as well as those of others, then what these political scientists predictably say
will happen in situations of perceived overreaching is that there will be a counter reaction from other forces
making known their desire, their will, their potential political power, if the situation comes where they need
to exercise their political power hoping through mobilization of popular energy in so forced to exert a kind of
checking a function that will help to sustain the rule of law in the long run. One of the striking things about
the school of political theorists is that they are not terribly normative. They are not concerned to describe the
appropriate behaviors or attitudes of those who currently have political power. They only want to maintain that
thorough a somewhat self-interested system of checks and balances of power, it is possible for strong robust
rule of law cultures to sustain themselves.

The other group of political theorist is substantially normative and what these theorists want to emphasize
is that in the long run for there to be successful robust of rule of law, people have to have the right attitudes
and then if you ask what are the right attitudes. Then the two attitudes that would be emphasized most
frequently would be the attitudes of reasonableness and of trust. And when | said it at the beginning that | find
it very humbling in my role as a constitutional lawyer to be here, | have no expertise in the arts of developing
reasonableness and developing trusts. But | am totally convinced that these are perhaps the most vital arts
in establishing a successful rule of law that people would be happy within the long run in any political society.
So just a few words about reasonableness, the basic idea of reasonableness | think is the people from every
group have to look at situations not only for their own point of view but from those in other positions and to
ask how would | wish to be treated, when would | think that | was being treated fairly in when would | think
| was being treated unfairly if | were in the position of a political minority rather than a political majority. And
with people taking this general perspective on reasonableness, then reasonableness in government implies
or necessitates restraint. It is not pushing to the bounce. It is not taking advantage of political power to the
extent that democracy or in place political regimes will permit want to take advantage of the levers of power.
It is maintaining the kind of reasonable restraint in the exercise of political power that would leave the majority
reasonably satisfied when it was in the minority. The other crucial, political virtue it seems to me is the virtue
of trust. Because if you don’t trust your political opponents then quiet under any circumstances would you
restrain yourself from exercising power when you have got yet, and it seems to me in a variety of situations
across the world. | don’t know enough about Turkey to say: This is true here . But in a variety of situations
across the world there are absolutely most crucial step that needs to be taken to cultivating the kind of rule of
law with which we all ought to be happy, is virtue of trust. | don’t know how to build trust and | think that beyond
looking to lawyers and economist people care about the rule of law everywhere ought to be looking to and for
bridge builders who are experts in trust building.

With that confession about the incapacity to some extent of international lawyers | think to tell you what you like
to do, | will finish with a kind of cry from the heart. And the cry from the heart is focused on the paradigm of a
situation that appears in many places throughout the world. Where political leaders, under conditions in which
atmosphere for the rule of law is fraud or fragile, put the kind of trust that is necessary for the existence of the
rule of law at risk either by changing rules of political democracy as Prof. Pildes has talked about or using levers
of power to initiate faceless prosecutions or tampering with the judicial branch in a way that tends to squander
the societies rule of law heritage or to betray the kind of trust that is necessary for the rule of law’s flowering.
For political leaders to behave that way anywhere in the world is both of political tragedy and a moral crime.

Moderator Richard Pildes: Thank you very much and our next speaker will be Prof. Ozbudun. | assume he
needs no real introduction here to all of you. But | want to say that he has been my main guide to understanding
the history of Turkey’s constitutional and political system. | read recently two of his important books the
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Constitutional System of Turkey and his book Islamism, Democracy and the Liberalism. | have learned enormous
amount from those works which seems to me full of insight so | am very happy to be able to participate there
with him when | turn the floor over now the Professor Ozbudun.

Prof. Ozbudun: Thank you so much Prof. Pildes for these extremely kind remarks. | also want to start by
thanking the organizers of this very interesting and very timely symposium. | feel pleased and honored to be a
participant in this activity. And also | want to congratulate organizers for excellent organization and wonderful
hospitality. | said timely because the timing is also excellent. Because in these days we are vividly discussing
and debating the questions related to the rule of law and judicial review and some of the dangers that Prof
Pildes as pointed out: the majoritarian drift. | will come back to that a little later. However let’s start with the
basic concept: the rule of law.

Very briefly and very simply the rule of law is a system where all acts and actions of the administrative
authorities are bound by law. They have to be in conformity with laws and that conformity has to be reviewed by
independent judicial authorities. As such the rule of law satisfies a very basic human need, a need for security,
certainty and predictability. In other words the rule of laws protects individuals against the arbitrary action of
the state authorities. As such historically speaking, the rule of law predated constitutionalism and constitutional
democracy. The first written constitutions in the world where the Constitutions of the United States and 1791
Constitution of France. However even before that some elements of the rule of law existed in some more
fortunate parts of the world. There is famous anecdote if | am allowed to tell you a conversation between
Frederick the Great, the King of Prussia and owner of a windmill. Frederick was travelling around his country, he
saw a beautiful hilltop. He liked the place very much, on top of the hill there was a windmill. He wanted to own
that place and probably to build a summer palace or something. But owner of the windmill, an old peasant,
refused to sell. Frederick got angry he said don’t you know | am the king of this country, | can take it by force.
The old man said “But there are judges in Berlin”. So even before the end of the eighteenth century there were
judges in Berlin and in some others fortunate parts of the world. Then came a wave of constitutionalism in many
countries in Europe during the 19th century following the American and French examples, they were basically
based on the principle of the separation of powers and separation of the legislative, executive, and judicial
powers that was seen as the main instrument of constitutionalism and main guarantee for maintaining the rights
and freedoms of the individuals. With the passage of time especially in parliamentary systems the separation
between the legislature and executive became less meaningful. Because the logic of the parliamentary system
encourages effusion or at least a close operation between the two bodies. The best example is probably the
British example ‘the Westminster type of democracy’ which is in the nature of a parliamentary governmental
system. But whatever the system of government the independence of the judiciary is the remaining pillar of
the separation of powers. Without an independent judiciary we cannot speak of a constitutional democracy or
even a constitutional system. And by independence we mean a body which is not subject to the pressures of
the political bodies especially the legislative authorities.

Again historically speaking the first stage in the development of the rule of law was to establish judicial control
over the acts of the administration. That could be done in either one of the two ways that is in the Anglo-
American system a single judiciary or in the French and continental type, with a separate administrative justice
in addition to the general courts. Both systems are quite compatible with the rule of law in principle as long
as the administrative judges also enjoy the same tenure guarantees and independence vis-a-vis executive
authorities. French Council was the first prototype so to speak. But early enough it was also imitated by what’s
Ottoman Empire, the Council of State modeled on the French ‘Conseil d’Etat’ goes back to 1867 so it has a
history of almost a century and a half.

Another development took place with the introduction of the judicial review of constitutionality of laws. That
was a very important step and we owe this to the American experience, to the famous Supreme Court decision
Marbury vs. Madison in 1803. But it took a lot of time for that model to be adopted in continental Europe and
elsewhere in the world. Again as Prof. Pildes mentioned for a long time in continental Europe the dominant
theory was the general will and the assumption that the elected legislators was the representative of the
general will. | remember a very famous French text book which carries a title La Loi Comme Expression de la
Volonté Generale, The Law as the Expression of the General Will. If it is so and if you believe, like Rousseau
did, in the infallible nature of the general will, then quite naturally you don’t feel the need for a judicial review
of the constitutional laws. Because law equals expression of the general will. Certainly this is not our notion

of democracy these days. Our notions of democracy is far from extremely majoritarian notions. However as
| said it took some time for the judicial review of constitutionality to take route in Europe between the two or
three relatively smaller countries in Europe, Austria, Czechoslovakia and the short-lived Spanish Republic
experimented with it. But all three examples were short-lived, Austria and Czechoslovakia were annexed a
by the Nazi Empire and Spanish republic collapsed, of course, with the civil war. But the real wave started
after the Second World War. With the establishment of constitutional courts in Germany and Italy in their
post-war for democratic constitutions. French joined the group with the 5th Republic by the establishment
‘Council Constitutionnel’. Turkey was one of the earlier European countries with the constitution of 1961. We
established the Constitutional Court. For more than half a century it has been an important part of Turkish
political and legal system. Especially with the third wave of the ‘Democratization’ as my former mentor, Sam
Huntington, called it, these constitutional courts spread it over almost all parts of Europe, adopted by new
democracies and also in some other parts of the world; Asia, Latin America, even in some Middle Eastern
countries. Today we consider judicial review of constitutionality more or less as an indispensable element of
constitutional democracy and the rule of law because without it the supremacy of the Constitution becomes an
empty slogan, with no practical importance.

I'll give you one example from our constitutional history. The first republican constitution of 1924 was a
rigid Constitution. It had to be a constitutional amendment had to be adopted by 2 of 3 majorities. And the
constitution contains a very strong statement about the superiority of the constitution saying that no laws can
be against constitution and any event. However without the judicial review, without real judicial remedy, many
laws adopted by The Great National Assembly were in conflict with the constitution. It is not enough to declare
the supremacy of the Constitution for a real constitutional democracy. You have to have a real remedy, a real
instrument that is the judicial review of constitutionality. For the rule of law to carry a real political meaning and
that | agree with Prof Fallon; it is not or matter of written regulations but also a matter of culture of the country
especially political and legal culture. But at any rate for the rule of law and for the independence of the judiciary
to become effective we need certain additional institutions.

It is one thing to declare the rule of law as one of the supreme characteristic of constitution. It is also quite
possible for the constitution to declare the independence of judiciary in very lofty terms. Again an example
from our ‘1924 Constitution’ it considered judiciary as a separate power, it talked about its independence, it
is said that even The Grand National Assembly or the Council of Ministers cannot change or amend or delay
any court decision. These were very good principles of course, but then the intuitions such as the tenure of
the judges or independent autonomous high judicial council to take care the personal matters for judges were
lacking. Therefore all these principals remain as empty slogans. Throughout that period, most single party
years even after transition to a multi-party system in mid-forties, the judiciary remained under the authority and
influence of the executive branch the Minister of Justice and Council Of Ministers in general. Because, there
was no independent institution that would be responsible for career decisions of judges. Again this was a very
crucial defect so to speak. And the 1961 Constitution just as it created the Constitutional Court, it also created
High Council Of Judges And Public Prosecutors. The same system more or less will continued with current
constitution of 1982.

Within the remaining three minutes or so let me go back to the point raised by Prof. Pildes, the danger of a
majoritarian drift of a democracy. The effort of a majoritarian party, especially a pre-dominant party to take
control of the other state institutions, to dominate them in a way to eliminate the instruments of, what we
called in political science literature, instruments of horizontal accountability. This is unfortunately | am sorry to
say but we seem to be facing in Turkey nowadays. It is a very bitterly ironical fact that very important reforms
with regard to the independence of the judiciary were made with the constitution amendment of 2010. The
amendments were adopted by the votes of the deputies belong to the majority party, AKP. The structure of
the supreme council of judges and public prosecutors was made more pluralistic more representative of the
judiciary as a whole. The role of the Minister of Justice was reduced more or less to a symbolic representative
role. We all supported these reforms as serving the independence of the judiciary and serving the ends up
constitutional democracy. Now the ironical end, the regrettable fact is that the current majority party seems to
be in fight with the institutions it itself created or at least reshaped. There is a tendency at least a talk about
changing the structure of the high council of judges, increasing the role of the Minister of Justice, probably
changing the structure of the constructional court itself. At the moment these are all matters of political debate.
| am not going into detail. Unless you change the constitution of course you won’t be able to change the
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system so radically. And at the moment the governing party is short of the requisite majority for amending the
constitution. If there are questions I'll be pleased to answer and thank you much for your patience.

Moderator Richard Pildes: Thank you very much. Our last presenter is Professor Heather Gerken. | mentioned
she is the professor of law at the Yale Law School but also an expert on legal issues concerning democracy,
the democratic process as wells as constitutional law. And the author of a book called Democracy Index which
actually tried to measure the differences between how democratic different states in United States are and how
well they actually run the election system. So with that let me turn the floor over to Professor Gerken.

Prof. Heather Gerken: Thank you very much good morning. | wanted to begin both by thanking our hosts for
their extraordinary graciousness but also thanking the lawyers in the room. Because it for the first time in a
long time I’ve been inspired by what lawyers do. Lawyers in the United States don’t often inspire. | just want to
thank you for reminding me that we are part of honorable profession.

So my comments will be largely thematic when your 4th in line in baseball is called batting clean-up in the
United States. In an effort to bat clean-up I’'m going to provide on a larger themes of frame or vocabulary
for talking about many of the issue that we spoke up today particularly the relationship between formal and
informal institutions between constitutions and culture. Although, | think I'll be talking about those questions
at a lower level of generality that professor Fallon who'’s talking about culture in large and looking to the more
granule examples of resistance and the fight for the rule of law at the level the Prof. Pildes who talking about
earlier.

All law professors must begin with the definition so I'll begin with mine. If we are talking about the rule of law
we should draw a distinction between ‘the rule of law’ and what theorist called ‘the rule by law’. ‘The rule of
law’ refers to a predictable and just set of institutional arrangements in which law is administered in a fair and
dependable fashion. Law on this account is a tool that protects its people. ‘Rule by law’ refers to a system in
which law furthers the ends of the state or its leaders and in this system law may not be administered fairly or
dependently it may even become a tool of oppression, a sword rather than a shield for its people. The reason
for the distinction is clear. Formal institutions and law exist to protect citizens but they can also be used to
further the ends of power. Put differently everyone on the panel agrees the mere existence of formal institutions
and formal law does not guarantee a robust well-functioning democracy.

You might think that | am making a mistake here by dripping together laws and institutions when talking about
how to preserve the rule of law. As Daryl Levinson points out however well everyone is familiar with the idea
that law and constitutions can be what we call parchment barriers to those in power. People tend to assume
that institutions are what convert parchment barriers into real ones. While institutions often play a role and
doing so, we must remember as Levinson reminds us that those in power can ignore institutions just as they
ignore rights. Take judicial review. The existence of a judiciary even one vested with a formal power of judicial
review does not guarantee the rule of law. Those in power can ignore bypass or even co-apt the judiciary
just as they can’t ignore bypass or even co-apt a constitutional guarantee. Institutions are essential to a well-
functioning democracy but they are necessary condition not a sufficient one. And that leads me to what | think
is the central puzzle in constitutional theory. How do we convert parchment barriers into real ones? How do
we convert textual guarantees into actual guarantees? How do we ensure that ‘rights talk’ is more than empty
rhetoric?

Although this is the central question in constitutional law, it is one that actually does not get a lot of attention
from constitutional theory at least American ones. Maybe that’s because our parchment barriers have become
real ones in the United States. As a result we spend a lot of time identifying the conditions necessary to satisfy
the rule of law but not enough time identifying the means by which we achieve those conditions in the first place.
Thus with some trepidation that | enter into this conversation. Nevertheless I’'ve done a lot of work on what |
think as great weakness of American constitutional system which is our election system. There the interests of
those in power play an outsize role. There we lack the formal institutions that most developed democracies use
to administer their systems. There we do not have enough or powerful enough hard law guarantees to protect
the precious right to vote. There we can also find a great deal of guidance and how robust well-functioning
institutional cultures developed. So | went offer a few lessons today that draw from this part of my work. All of
which focus on converting parchment barriers into real ones in developing institutions sufficiently robust to a

stand the political winds. But | should emphasize from the beginnings consist of Professor Fallon’s modesty
these may or may not be useful lessons outside of this context. Particularly with these stakes are as high as
they are in other places.

The first thing one notices when constitutional lawyers talk about the rule of law, is that they largely focus on
formal institutions and hard or formal law. And they neglect informal institutions and | would call ‘soft law’. Soft
law is a term refers the norms and practices putting together, for example government officials or members
of other profession or even members of a society. They may or may be not written down or publicly enforced
but they powerfully shaped the behavior. And they place limits on what those in power can and cannot do. It is
often informal institutions and soft law that make the rule of law real. They convert parchment barriers into real
ones. A country from a far might look like it inheres to the rule of law because of the possesses the right kinds
of formal institutions and hard law. But unless a robust set of informal norms and practices roll around these
form of institutions, unless hard law is buttress by soft law and unless constitutional guarantees are buttress by
constitutional culture then the country may be ruled by law but it does not abide by the rule of law. One needs
to focus interactions between formal institutions and informal ones between hard law and soft law and thinking
about the rule of law.

So the question is why did parchment barriers ever become real as long as those in power if they so choose
can ignore them? Why do formal institutions become powerful institutions if those in power can if they choose
to ignore them? Why does soft law matter to the enforcement of hard law? We need to look the sociology,
social psychology on one hand and political science on the other to discover at least a partial answer. Soft
law relies in part on informal source of power: Peer Pressure. There is anyone in the room with the child or
teenager their familiar dark side of peer pressure. But peer pressure actually has strong benefits as well. Peer
pressure works because political leaders and everyday citizens are like teenagers and children. They care
about what other people think. And they are likely to care most about the opinions of people in their own peer
network. Social scientist have done extensive work identifying the ways in which the pressure to conform
affects individual behavior. Although peer pressure then responsible for ridiculous things it does serve for
useful ends in the law context because it sets certain context outside the bounds. Think for instance about a
small version of this peer pressure: professional groups. Accountants, doctors, lawyers possess a shared set
of norms about best practices. And while these norms are often informal, they cabin the range of acceptable
behavior. When your professional identity becomes intertwined with particular practices your own sense, that
you are doing a good job depends on conforming to those norms. And culture plays that similar role at large.
The peer pressure can not only shape individual behavior. But remarkably enough, it can shape institutional
behavior even the behavior of nation states adhere that set of norms. Social science researcher built the
despite vast cultural and resources and differences among the nation states. Countries follow often what
scientist call common models or scripts of what a nation state ought to look like. Mimicry even happen in
areas where you think that cultural or economic factors with trump. For instance, strikingly enough, landlocked
nations seem to follow global standards when designing their militaries. These forces are so powerful that you
will sometime see a landlocked country with a navy but no port. So countries with almost no scientist often
creates science policy review boards to issue ethic reports and give guidance to scientists who do not really
live in their country. Our script, in other words, of what constitutes a good nation-states tells us not just what to
do but it tells us what we cannot do. There are certain things behind the pay off those nation states, things that
a great nation states would never do to own citizens and still have its leaders hold their hands high. That is how
soft law works. Institutions imitate each other for roughly the same reasons with individuals do, they are made
up after all by people. Sociologists tend to emphasize peer pressure and social miming the way that a script
signals prestige and becomes a model. Leaders want to be leaders of a great country. And world around them
provides them important signals has to what constitutes a great country. Some parchment barriers but not all
become powerful not because constitutional text is sacred but because we think we should treat constitutional
text as sacred.

Political science supplies a second answer to the question of how parchment barriers become real ones. Here
the answer has less to do with psychology and self-regard and more to do with power and self-interest. Formal
institutions and hard law as | said before are not automatically imbued with power. They can be sidestepped, they
can be ignored. But they provide useful sights for those out of power to coalesce and organize. They represent
political scientist will called ‘a coordinating device’. It is always hard to organize an opposition. Because your
interest will be defused and varied. Every opposition needs to rallying cry, a focal point. Something can create
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a point to as the reason for action. And when those in power bypass formal institutions or ignore hard law,
they supply just that type of rallying point for those in the opposition. Better yet that rallying point serves as a
coordination device for loyal opposition. One that compete itself in seeking to restore the constitutional order.
In doing so the loyal opposition cements the importance of these constitutional guarantees. Formal institutions
then help beget informal ones. Hard law helps beget soft law. There is a second way in which formal power
and informal power are linked. When a formal institution is created whether as the judiciary or an agency
a set of interest begins to coalesce around it and becomes interested and its continued existence. More
informal institutions often create the conditions which robust institutional norms developed. In a fact, they put
everybody under the same roof. Then they thus create a type of professional and social networks that ease the
transmission of shared commitments. That is especially true when those working under the same roof come
from the same profession. Something that also contributes to shape norms. The creation of the judiciary for
instance houses together judges and lawyers who by virtue of regular interaction often share a set a robust of
professional norms to which they adhere even though there is no requirement for them to do so.

Now recognizes this is a bit of extract but let me give you an example one drawn for the United States. And it
has to do with a role that the federal bureaucracy plays in checking executive power. Now you might think that
a bureaucracy that ignores its executive’s wishes is lawless. But it properly robust concept of the rule of law
there is a sort of pluralistic concept that Professor Pildes put forward, recognizes the checks and balances are
necessary. It recognizes that the will of the majority or the executive ought to be executed with question rather
than without question. In the United States we do not call this a parallel government. We call this pluralism
and we think that is an appropriate check on an over winning as executive power. So why is the bureaucracy
matter here? The bureaucracy’s power comes from soft law not hard law. Unlike the judiciary or legislature
which is formally invested with the ability to check the executive. The bureaucracy is an internal check and
balance built right inside executive branch. Its role is not written into the constitution or even into hard law. But
it can nonetheless serve that function and be as important as the external informal separation of powers. So
why is that so? administrative agencies after all are formally governed by hard law is it a technical matter they
generally report to the President and carry out his commands. Despite these facts the executive bureaucracy
plays a role in checking the executive’s power. Ask anyone who worked in the White House they will tell you
one of the biggest obstacles to power is the people working beneath them. Agencies themselves are often
united by a shared mission. More they work shared tradition and robust professional network. That allows
them to develop strong norms they can with stand waves of politics as they crashed upon them. That is way
some scholars had even call the civil service in the U.S. part of a separation power inside the executive. It is
an internal form of a separation power.

And interestingly enough lawyers have often played a particularly robust role and checking the executive from
below. There are of course governed by the same norms as other members are agencies and divisions. But
they are also knit together by professional culture. And organized their capacity as a loyal opposition because
of that. They are not have a only robust set shared commitments to draw upon, but they have readily available
set of coordinating devices, principles around which they can rally when the executive straight too far off
course. None of these is to say that the president never get his way with our bureaucracy. Sometimes self-
interest and shared power politics win the battle. But it’s very hard for self-interest and shared power politics
to win the war in the presence of powerful informal institutions and robust informal norms.

I’'ve been especially interested in how these norms are created because | studied electoral law where to be
frank we could use more of them where the bureaucracy that runs elections is not sufficiently robust, does not
have a sufficiently powerful set of shared norms to withstand the political whims. And what is become clear to
me in my study is in order to make that professional bureaucracy flourish in order to have those norms strong
enough to withstand political whims, two things matter. First, is pressure from the outside virtually everyone
who is involved in human rights or environmental reform or corruption reform relies on indices. Those rankings
do not carry with them the force of law but they matter. Leaders of nation states of want to be leading nation
states of greatness. So they care about where they are on those indices. They specially care about where they
are relative to their peers. Because their own self-conception depends on them being ranked on the index
where they think they belong. But pressures from the inside matter as well. As its evident from American
Presidents’ experience with the administrative bureaucracy and particularly its lawyers. Here again there is no
formal power seated to this groups and yet they wield power. They do not win every battle but they prevent
the president from winning certain kinds of wars by making it too costly for the president to deviate from

certain kinds of practices. As with pressures from the outside these norms provide coordinating devices for the
opposition and they push some practices outside the pale. The bureaucracy in effect tells the president there
is something he cannot do and that is a valuable thing in a functioning democracy. | know there is a great deal
more to be said and there are no magic fixes or easy recipes for success. | know the situation vary dramatically
from country to country and institution to institution. And | know sometimes the rule of law fails to take root
despite our best efforts. But in thinking about how to nurture the institutions and laws constitute the rule of law,
we should focus not just on formal institutions and hard law but informal institutions and soft law. We need to
focus not just on rights and guarantees but on bureaucratic and professional cultures that preserve them. We
should think as much about the internal separation of powers as the external separation of powers. Our picture
then of the rule of law should not be a picture of hard law and formal institutions checking power but of soft law
an informal of institutions helping strengthen and buttress that effort. Thank you very much.

Richard Pildes: | think we have one or two questions among the panelists and then will open it up to the floor
of questions. Let me start by directing this question to the Professor Ozbudun. There is a lot of discussion up
here about the relationship between institutions and political culture between form a law and soft law and in
many countries today what we see going on some people have described as authorial constitutionalism by
which they mean governments that don’t go outside the law to try to capture more and more control of state
but the work with illegal forms to do the same thing. In that contact it seems to me all the more important to
focus on the soft norms or the cultural understandings that can stand in the way of that kind of process. So |
am curious to hear some perspective on what are the sources of political culture in Turkey that are robust that
can be mobilized? What is the political culture of the country on the light with respect kinds and issues that
have been discussed here? What kind of changes if any? Can you point to in that sphere?

Prof. Ozbudun: It is a difficult question to answer. However | may say general sort of way a large part of the
Turkish public appreciate the importance of the rule of law. We frequently use the phrase among ourselves:
Everybody needs law or law is in the benefits of everybody. Sometimes politicians deviate from this rule.
They respect law only so long as it serves their interest. However there is a general feeling in the country
population at large. But Turkey needs a more solid system of the rule of law. Without detailed studies on the
political and legal culture and popular attitudes for these questions. This is as much as | can say, | cannot
say definite answer. However a drift towards majoritarianism as | mentioned would be resisted by first not the
overwhelming majority of the country but by reasonably large part of the population would find this drift as
dangerous and undesirable.

Moderator Richard Pildes: And can you speak to the issue Prof Fallon raised about trust and competition
between political forces and the need for political forces to internalize some said of long-term perspective on
institutions rather than of being so dominated by their political self-interest of the moment? My perception is
that is been framed a great deal in recent years of Turkey.

Prof. Ozbudun: | am afraid my answers to the question relating to trust is closed to zero. This is one of
the most undesirable aspects of the current Turkish politics. There is a very sharp polarization between the
government party and the opposition parties; a complete lack of trust. | am glad you brought the issue of trust
to our discussion. Because, for a healthy democracy you need a minimum of trust among the main political
actors. A trust into each other’s intentions about the phase of the system the structure of the system. Today,
perhaps at the root of the political crisis is the lack of trust. More than the substance of policies. Of course
the substance of policies are important. But the main instrument of polarization is psychological. You can be
summed up as lack of trust.

Moderator Richard Pildes: Professor Fallon; do you have any deeper, further insights into what political
majorities and political minorities both can do to create or recreate or sustain some kind of trust in the
democratic process essentially? That’s what we’re talking about. We are talking about the notion that there are
fairground rule of political competition that they will be honored by groups in power and out of power, that there
will be fair chance of the opposition will one day have political power that those in government one day will be
out of power and so they will have look at this issue from that perspective as you talked about?

What builds up that sense or recreate that sense if it is framed of trust between opposing political forces that at
the very bottom as you described is what is necessarily under right a thick rule of law kind of regime?
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Prof. Fallon: | think you ask exactly the right question of exactly the wrong person. | could talk in a generic
way in response to that question. | cannot obviously speak in a specific way. Because | just don’t possess
the requisite local knowledge. | think in a very general way | would start by looking simultaneously at the two
schools of political theorists that | invoked in talking about the ways that the conditions of a stable, attractive
political democracy can arise and sustain themselves. One group emphasizes individual self-interest as crucial
to buy into the system and insists that groups who think that they have been victimized by overreach at the
hands of another group have to assert themselves and a kind of checking function. Because if they do not they
will come to be viewed as patsies who will be walked over repeatedly in the future. So political scientists often
talk about stable political constitutions is being self and forcing. If there is a violation there will be some force
in the society that will rise up to enforce the constitution. On the other hand, | think it is absolutely crucial that
action not lead to excessive reaction in a way that is destructive of trusts and | think to the greatest possible
extent assertion not to be accompanied by the kind of name calling poisons any possibility of fruitful political
cooperation going forward. And so | think for people to be successful in politics in this kind of a situation
requires truly extraordinary capacities that | do not claim to possess but there are people who have that
involves a mix of firmness restraint in not going too far and generosity sometimes even magnanimity toward
once opponent as a means of building a basis of trust for going forward.

Prof. Gerken: | just am going to add to a Professor Fallon’s answer. In many ways one of the puzzles of
American politics has been the question of trust with regard to African Americans in the wake of their treatment,
in figuring out how to deal with a problem with deep distrust that manifested itself in people simply unwilling
to vote for a candidate of the other race. And as time has going on some solutions have emerged most of
them are political. There are less grants those Prof. Fallon’s suggestion a little bit more about down and dirty
politics but they involved creating crosscutting alliances. So that the only category is black and white. But
Democrat and Republican are different representatives. This kind of crosscutting lines has helped to foster
repeat connections between people, foster different kinds of alliances which reduce the stakes of the central
concern. In a second piece of way is giving people a steak in the system. When you feel like a steak in the
system you were often much more willing to trusted and understand yourself to be part of it. One story for
example of the way the white ethnics were integrated into United States despite heavy discrimination against
them was that they were pulled into politics. And as they were pulled into politics they were pulled into power
sharing. Power sharing was a means by which people lost the identity that was causing them to not be trustful
I am in begin this understand themselves as part of the work of wolf of politics. Sometimes politics is the
problem but sometimes they can be a solution to this sort of issues.

Moderator Richard Pildes: If | could throw in just one last example. | think in the late 20th and early 21st
century, heroic towering states persons on the world stage by nearly universal acclaim. He has been Nelson
Mandela. And if you think about Nelson Mandela, it was firmness, in terms of rule of law it was willingness
to disobey the written law when disobediences of written law was called for, it was trust building with former
enemies to try to establish a stable regime of trust restraint and reasonableness. For going forward and not
every situation requires a Nelson Mandela. Not every country going to blessed with a Nelson Mandela. But |
think the range of political virtues that it takes to move from a bad place to a good place can be very broad.

Prof Pildes: Your comment there reminds me one of greatest speeches of the American political history was
the speech that our greatest president Abraham Lincoln gave when he was elected to office for the second
time. As our civil war was coming to an end; even in the aftermath of one of the bloodiest civil wars in history
and certainly the bloodiest war the United States has ever been a part of over 600,000 people being killed.
He managed to define the future with this phrase that’s very well known to us in United States ‘With malice
towards none with charity towards all’ which is a remarkable statement for a victor in a civil war to other.

Prof Fallon: And he followed that with the phrase with confidence in the right is God gives us to see the right
signaling that it was not just malice toward not in charity toward all. But the firmness of vision where justice lay
in the humility about knowing exactly what that vision in tell let him to append is God gives us to see the right.

Moderator Richard Pildes: | want to make this final remark for closing and open it up. The council general
from the US made reference to our comment. | think people from outside the United States often think of our
political history as a very happy, progressive story of robust separation of powers, strong independent courts,
from First Amendment traditions of protections of political freedoms. But the reality is those virtues; those

institutions were built up over a very long period of time and struggle. It is not as if they were born intact simply
when are constitution was created. | mention one very important moment in our history of struggle between the
President and the Supreme Court for judicial independence, and | myself a deep believer in the contingency
of history. There are moments that are highly decisive and significant in the political and legal development of
countries. They consent things down one path or another path. And these histories are not simple happy stories
even in successful countries that have had long-standing democracies. They involved lots of struggles, lots of
difficult moments, lots of moments of concern about the fate of these institutions. So that’s one perspective
from at least our experience that | wanted to make sure to convey.

Thank you very much again for all of you to be in here and for those who put together this remarkable event
and we will bring it to a close now. Thank you.
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Moderatér Sir Edward Garnier: Sizlere sevgili panelistlerimizi tanistirmak istiyorum: Sol tarafimda ileride,
Turkiye’de herkes tarafindan bilindiginden emin oldugum Prof. Dr. Sami Selcuk var. Bildiginiz gibi kendisi,
Yargitay’in ilk bagkanidir. Bunun yaninda kendisi eski bir bassavcidir ve ceza hukuku alaninda etkin ve saygi
deger bir akademisyendir. Sol tarafimda ise, Helena LiSuchova bulunuyor. Kendisi, Cek Cumhuriyeti’ndendir
ve kendi Ulkesindeki Adalet Bakanligi biinyesinde bulunan Uluslararas isbirligi Departmani’nin bagkanidir.
Bunun yaninda, Avrupa Konseyi bunyesinde kurulu olan ve yolsuzlukla miicadele alaninda faaliyet gdsteren
GRECO’nun Cek Cumhuriyeti delegesidir. Ve sagimda, Amerika’nin Vermont Eyaleti’nin bagsavcisi olan
William Sorrell bulunuyor. Kendisi 1997 yilinda bu géreve getirilmistir ve 0 zamandan beri bu géreve surekli
secilmektedir. Kendisi ayrica 6zel alanda da avukatlik yapmistir. Bir avukat ve parlamento Uyesi olarak ben, cok
konusurum. Ancak William Sorrell ayni zamanda, Ulkesinde génulll isler ve hayir isleri de ylritmektedir.

Bu oturumda “Hukuk Devletinin Karsisindaki Tehditler” konusunu tartisacagiz ve oturumun moderatéri
olarak bu husustaki tartismalarin éniini agmam ve bir sekilde tetiklemem bekleniyor. Ancak seckin panel
konusmacilarimiza baktigimda isimin epey kolay olacagini séyleyebilirim. Konu ile ilgili onlarin degerli gérislerini
geciktirmek istemiyorum ama éncesinde kendi géruslerimi dile getirmem istendiginden hukuk devleti ve buglin
bircok Ulkede ve giinUmuz Turkiye’sinde goérilen hukuk devletinin karsisindaki tehditler hakkinda konusmak
istiyorum.

Neredeyse son kirk yildir yogun sekilde ifade 6zglrliginun, ézel hayatin gizliligi ve itibarin korunmasi ile
etkilesimi ve gatismasi (izerine galismis bir Londra Barosu (yesi ve 1992 yilindan beri ingiliz Parlamentosu
milletvekili ve ayni zamanda Bakani olarak kariyerim boyunca hukuk devletinin desteklenmesi, gelistiriimesi ve
uygulanmasina iliskin edindigim deneyimlerimden bahsedecegim. Artik, giiniimiizde bu catismayi Avrupa insan
Haklar Sézlesmesi - 6zellikle de 8. ve 10. maddeler - cergevesinde ele aliyoruz. Bu gatisma ingiliz ortak hukuku
(common law) kapsaminda ve yasalar araciligiyla yuzyillar boyunca ele alinmistir. Sézlesme’yi akdetmemizden
bu yana 60 yil gegmis olmasina ragmen ve 1998 tarihli insan Haklari Kanunu’nun uygulanmasinin ardindan
Sozlesme hiikiimlerinin ingiliz mahkemelerince dikkate alinmasini bagsarmis olmamiza ragmen, bunlar bizim igin
yeni konular olmayip hala blyutk élglde ortak hukuktan etkilenmektedir. Bir milletvekili olarak kendi tGlkemde
son 20 yilda iki kez hakaret kanununun degistiriimesi ¢calismalarina katildim, ancak her iki yasa ¢alismasi ile
de bu kanunun énemli dl¢lide iyilestirildigini séyleyemeyecedim. Yine, son dénemde yuritme, parlamento
ve medya arasindaki iliskiye yénelik tartismalara katildim. Ozellikle, bu tartismalar yakin zamanda Leverson
Raporu baglaminda yapildi. Bahsettigim bu rapor magazin basininin telefon dinleme ve diger su¢ teskil eden
faaliyetleri hakkinda ytirtitilen bir adli sorusturmadan olugsmaktadir. ingiltere’de hiikiimetin hukuk alanindaki
iki yetkilisinden birisi olan Bagsavci Vekili olarak vazifem esnasinda, birgok seyin yani sira mahkemelerimizin
uyguladigi hakaret kanunlarini denetleyerek ve basin ile diger bireylerin mahkeme yargilamalar hakkinda,
6zellikle de ceza davalarinda, ényargi olusturabilecek bilgileri yayimlamamalarini saglayarak hukuk devletini ve
adaletin tesisini korumak zorundaydim.

Bu deneyimler giniimuz Turkiye’si baglaminda ¢ kritik dnemdeki alanla iligkilendirilebilir: birincisi, hukuk
mesleginin ve yarginin bagimsizligi ve roli; ikincisi, hukuk devletinin uygulanmasi ve sirdirilmesinde yiritme
organinin rol; ve Ug¢lnclsl, bagimsiz, 6zglr ve saglam bir basinin roli ve 6nemi.

Hukuk devletinin herkesce kabul edilen tek bir tanimi yoktur, ancak bu oturuma bir giris olarak, ingiltere’nin
son dénemdeki en 6nde gelen hukukgularindan olan merhum Lord Bingham’in “Hukuk Devleti” isimli etkileyici
kitabindaki su tanimi kullanmayi dneriyorum:

“Bu ilkenin temelinde, devlet igerisindeki ister kamu ister 6zel olsun tUm sahis ve kurumlarin, kamuya agik
sekilde yasalasan, (genel manada) gelecekte yurirlige girecek olan ve mahkemelerde resmen uygulanan
kanunlara tabi olmasi ve bu kanunlardan yararlanma hakkina sahip olmasi yatar.”

Hukuk devletinin herhangi bir tanimiyla ilgili sorun, tabii ki, bunun sadece bir tanim olmasidir. Hukuk devletinin
sadece baglamdan yoksun formdlsel bir tanimdan ibaret olmadigini anlayabilirsek iste o zaman hukuk devletinin
karsisindaki tehditlerin potansiyel kapsami ve ¢ikarimlarini gergekten anlayabiliriz. Hukuk devleti, ilgili kurallarin
iceriginin 6nemsiz oldugu sirf belirli kanunlara gore yénetme uygulamasi degildir. Hukuk devletinin dnemli ve
ayrilmaz bir pargasini agik, tanimli ve gelecege yonelik bir hukuki gcergeve olustursa da bir grup ilkenin salt
kanunlastirnimasi ve de jure mevcudiyeti hukuk devletinin korunmasi ve uygulanmasi icin yeterli degildir. Nazi

Almanya’si érnegini ele alalim. Anayasanin unsurlari 1933 sonrasinda askiya alinmis olmasina ragmen Hitler
ve Nasyonel Sosyalist hiikiimeti 1945 yilindaki maglubiyetlerine kadar goériiniirde Weimar Anayasasi’na gore
secilmekte ve ona bagl olarak gérev yapmaktaydilar. Goriintrde hukuk devletinin mevcudiyetine isaret eden
anayasal dlzenlemeler birgok Ulkede vardir, ancak deneyimlerimiz bizlere bunun kafi gelmedigini ve hatta
bazen higbir ise yaramadigini séylemektedir. Zimbabwe’nin bir anayasasi ve asina oldugumuz bir yargi sistemi
var, keza Rusya (ve 6ncesinde Sovyetler Birligi) da bir anayasaya ve adalet sistemine sahip. Ancak, 6rnegin,
bu Ulkelerin hiikimetlerinin ya da bagkan yakinlarinin menfaatlerinin bulundugu bir ticari davanin veya ceza
davasinin bu yargi dairelerinde goériilmesini isteyebilecegimi hic sanmiyorum.

Birlesik Krallik’ta kanunlastirimis bir anayasa yoktur. Hukuk devletine baglihgimizi, kanun glciine sahip bir dizi
tarihsel s6zlesme, Parlamento tarafindan kabul edilen yasalar, Prof. Gerken tarafindan anilan baglayici olmayan
hukuk, mahkemelerin emsal kararlari ve uluslararasi anlagsmalar vasitasiyla sirdirmekteyiz. Sahip oldugumuz
sistem mikemmel olmasa da hi¢ kimse 1938’de Weimar Anayasasi’na tabi Almanya’da veya Zimbabwe’de
hukuk devleti ilkesinin Birlesik Krallik’takinden daha etkin bigcimde isledigini makul kriterlerde iddia edemez. Bu
nedenle, hukuk devletinin karsisindaki en biyik tehditlerden birisinin hukuk devletinin uygulanmasina yénelik
harfi harfine ve formilsel bir yaklagimin varigi oldugunu distintiyorum. Geride biraktigimiz son yizyilda hukuk
devleti karsisindaki en biiyik tehditlerin ve ihlallerin birgogunun, sadece kanun uyarinca gerceklestiginin degil,
ayni zamanda da hukuk devletini korumak icin gerekli olduklari icin gerceklestiginin sdylendigini hatirlatirsam,
bircogunuzun bu konuda bana katilacaginiza inaniyorum. Asagidaki cimlenin ilk Ralph Waldo Emerson’un
mu yoksa Dr Samuel Johnson’in mi agzindan ¢iktigi su an i¢in ¢cok énemli degil, ancak anayasal 6zgurlukleri
korumak igin onlar kaldirdiklarini iddia eden hiukimetleri diisindigimuzde su cimleyi aklimizda tutmamizi
tavsiye ediyorum: “Karsimdaki kisi onur hakkinda daha ¢ok konustukga, ben de masadaki gimus kasiklarin
¢alinmadigindan emin olmak i¢in onlari daha hizli saylyordum.”

Tarihten ¢ikaracagimiz dersin agik oldugunu dislniyorum: yuriitme, kamu menfaatleri veya milli menfaatler
adina hukuk devletinin korunmasi gerektigini hatirlatiyorsa, toplumun tim unsurlari, yani, kendisi adina
yuritmenin harekete gegctigi yargl, yasama, medya ve halk daha dikkatli ve uyanik olmali ve hukuk devletini teskil
eden temel ilkelerin asindinimadigr veya suistimal edilmediginden emin olmalidir. Halkin gtivenligi ve devletin
bekasi icin gerekli olduklari 6ne surilerek, “kamu menfaati” ve hukuk devletinin idamesi, sik sik hukuk devleti
ilkesinin ihlallerini hakl géstermek igin kullanilmaktadir. 20. yuzyilin sonu ve 21. ylzyillin basinda uluslararasi
terdrizmin olusturdugu tehdit bu baglamda 6zel 6neme sahiptir. Eger devlet dis diismanlarina boyun egerse
hukuk devletinin yitirilece@i ortadadir. Fakat, ayni sekilde, bu tir tehditlerle karsi karsiya kaldiginda devlet temel
hukuk ve adalet ilkelerini muhafaza etmezse, vatandaslarin dis tehdide boyun egildigi durumdakinden daha
iyi bir konumda olmayacagi bilinmelidir. Bundan sadece birkag yil dnce, benim tlkemdeki 2010 yilindaki genel
secimlerde iktidarl kaybeden isci Partisi Hilkiimeti’nin son aylarinda hiikiimet, terérizm stiphesinin oldugu
durumlarda herhangi bir suglama olmaksizin 90 giin boyunca tutukluluga imkan veren yasayi hayata gegirmek
istedi. On durusma asamasindan degil, suglama olmaksizin tutukluluk halinden bahsettigimi vurgulamak isterim.
Benim de mensubu oldugum Muhafazakar Parti ve su anki koalisyon ortagimiz Liberal Demokratlar ve isci
Partisi’nin yeterli sayida tyesi buna karsi ¢ikti, bdylece o zamanki hilkiimet bu planlarindan vazge¢cmek zorunda
kaldl. ingiltere’deki sisteme gére hiikiimet, parlamentoya karsi hesap vermek durumundadir ve bu érnekte
de kagit Uzerinde Avam Kamarasi’nda blylk cogunluga sahip bir hiikkiimetin parlamentonun iradesine boyun
egdigine taniklik ettik. Terérizm tabii ki ingiltere’de bily(ik bir tehditti ve hala da 6yle, ancak milletvekillerinin cok
azi, 6zglirligi korumak igin 6zgirltigiin asindirlabilecedi fikrine gecit verdi. 17. yiizyilin bk ingiliz distniri
John Locke’un sézleri o glin oldugu gibi bugiin de gegerliligini koruyor: “Hukukun bittigi yerde tiranlik baslar.”

Daha 6nce de belirtmis oldugum gibi, bagimsiz ve korkusuz bir yargi ve yine ayni sekilde, bagimsiz ve korkusuz
bir avukatlik mesleg@i hukuk devletinin bekasi icin esastir. Bu konuda verebilecegim en iyi 6rnek, zor zamanlar
gecirdigimiz 1941 yilinda ikinci Diinya Savasi devam ederken tartisilan bir davada gegen bir konu olan bir
Hukimet bakaninin “diismanla isbirligi halinde oldugundan makul dlgiide siiphe” duydugu kisileri tutuklama
yetkisidir. Bu dava Liverside v Anderson davasi olarak anilmaktadir. O tarihteki en ylksek temyiz mahkemesi
olan Lordlar Kamarasi’nda hilkkme baglanan kararlarin besi de okumaya deger olmakla birlikte Lord Atkin’in
muhalif kararini muhakkak okumalisiniz.

“Dava 6znesinin bagimsizligina iliskin iddialar karsisinda yalnizca basit bir yorum yapmasi beklenen hakimlerin
tutumlarinin ylritme erkinden daha yuritmeci olmasi kargisinda endise duyuyorum... Bu Ulkede, silahlar
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carpismaya devam ederken, yasalarin sessiz kaldigi iddia edilemez. Degisikliklere tabi olsa da, yasalar, savasta
da baris sirasinda konustugu dili konugsuyor. Hakimlerin sahislara ayrnm gézetmeden davranmasi ve dava
konusu sahsi yiritmenin bu sahsin 6zglrligine yoénelik tecaviiz tesebbuslerine karsi korumasi, baskici her
tarla fiilin yasalarla mesrulastirimasi ihtimaline karsi teyakkuz haline olmasi 6zglrligu ayakta tutan en énemli
unsur olmustur, ki bu 6zgtirlik, halihazirda ugruna savas verdigimiz bagimsizigin temel ilkelerinden biridir.”

Bu noktada, yalnizca, gegtigimiz ay Bagbakan Erdogan’in Anayasa Mahkemesi’nin twitter, Hakimler ve Savcilar
Yiksek Kurulu ve internet yasasina iligkin kararlari hakkinda yaptigi elestirel yorumlara dair ¢ikan haberlere
deginmekle yetinecegim. Basbakan Erdogan’in su ifadeleri kullanmistir:

“Anayasa kurumu c¢ikiyor milletin haklarini savunacagi yerde uluslararasi sirketlerin ticari hukukunu savunuyor.
Herkes konumunu bilecek, sinirlarini bilecek. Herkes yetkisini bilmeli.”

Siphesiz ki hepimiz konumumuzu ve sinirlarimizi biliyoruz; ancak yine de bir vatandasa ya da bir hakime
konumunun ne olmasi gerektigini ya da anayasal yapilanma igerisindeki kuvvetleri ayiran sinirlarin ne olmasi
gerektigini sdylemesi gereken kisi bir siyasetci mi olmali emin degilim. Hukuk devletinin énemini anlamak igin,
siyasetcilerin ve ayni zamanda hakimlerin Lord Atkin-in basta kapanis s6zleri olmak Uzere Liversidge hakkindaki
konusmasinin tiimiinii okumalari yerinde olacaktir. Lord Atkin konusmasinin bu kisimlarinda igisleri Bakanrna
savas sirasindaki tutuklamalar Gzerinde daha genis yetkiler vermek amaciyla cogunlugun hukuka iligkin yaptig
«zorlama yorumu» reddetmistir.

“Onerilen yorumlama yéntemini mesrulastirabilecegini diisiindiigim tek bir yetki var: “’Eger ben bir sézcik
kullaniyorsam,” dedi Humpty Dumpty, biraz da kiigimseyici bir tavirla, ‘hangi anlama gelmesini istiyorsam o
anlamda kullaninm. Ne bir eksik, ne bir fazla.” ‘Ama sdzcuklere bu kadar farkll anlamlar ytklemeye yetkiniz var

mi?” diye sordu Alice’.

Lewis CarrollI’in hikayesine, Alice Harikalar Diyarinda’ya ne kadar aginasiniz bilmiyorum, ama Lord Atkin galisma
arkadasgl olan lordlari asina etmistir. Avukatlar elbette sézciklere “farkl anlamlar” yiikleme konusunda oldukca
yetenekli ve deneyimlidir. Ancak hukuk devletine zemin teskil eden temel ilkeler nihaidir. Ulusal glvenligi
saglamakla yukimli ve segmen kitlesine karsi sorumlu olan siyasetgilerin getrefilli ve zor sorunlara kisa
vadeli ¢éziimler dngdrmeleri kismen anlasilabilir bir durumdur. Bagimsiz bir yarginin goérevi, hukuk devletinde
yasanabilecek herhangi bir erozyonun daha genel sonuclarini 6ngérmek ve ylritmenin yetkisi Uzerinde bir
denetleme islevi gérmektir. Daha 6nce de alintilamis oldugum Lord Bingham’in da dogru bir sekilde ifade ettigi
gibi;

“Dunyada, tim yargi kararlarinin mevcut erklerden destek gordiglu Ulkeler elbette var; ancak bu Ulkelerin
yasamak isteyebilecegimiz yerler oldugunu disiinmiyorum.”

Buradan da anlasildidi Uzere, yargi bagimsizigi hukuk devletinin temel bir unsurudur. Hukuk devletinin
koruyucularn hukuk devletinin bekasini saglamak igin gaba géstermez ya da gdsteremezse, siradan vatandas
igin cok az umut kalacak.

Hukuk devletinin karsisindaki tehditler pek ¢ok sekilde ortaya cikabilir. Bu baglamda, kamu ya da 6zel sektérde
yolsuzluk nispeten daha yipratici bir stregtir ve hem kanun éntinde esitlik ilkesine hem de hukuk devletinin
toplum tarafindan karsiliki mutabakata dayall kabuliine zarar vermektedir. ingiltere’de karakteristik olarak
yolsuzluk hep dusik duzeylerde kalmistir ve bizler &zellikle yolsuzlukla elde edilen hediye ya da édemelere
makul bir tanim bulmak kolay olmadigindan rigvet ve yolsuzlukla miicadele kanunlarinin daha giincel hale
getiriimesi konusunda epey isteksiz davrandik. Tanimak ve kabul etmek daima tanimlamaktan daha kolay
olmustur; bu ytzden de kanunu 100 yiIl dnceki hali ne ise o halde biraktik. Bununla birlikte, 2010 tarihli
Rusvet Kanunu gelismis dinyanin en sert kanunlarindan biri olarak gértlmektedir; bunun sebebi de Kanunun
yolsuzlugun 6nlenmesi amaciyla var olmasi gereken sistemlerin yoklugu halinde cezai yaptinm 6ngéren 7.
Maddesidir. Bu durum, hukuk devletinin korunmasi i¢in duragan ve kayitsiz kalmak yerine sirekli evrimlesen
ve gelisen tedbirlerin 6nemini gosteriyor. Kayitsizlik tabii ki hukuk devletinin karsisinda bash basina énemli bir
tehdittir; ancak ben bu noktada Riisvet Kanunu’nun ingiliz kanun koyuculari agisindan hicbir kayitsizlik emaresi
gostermedigini génUll rahathgiyla ifade edebilirim.

Benzer sekilde, neredeyse tim yetki alanlar agisindan ve nitekim benim tlkem Ingiltere 6zelinde endise
verici bir husus olarak, hukuk devletinin karsisindaki bir baska dnemli tehdit ise adalete erisim konusudur.
Cogu zaman, adalete ve hukuk devletine erisim zengin ve gliclllere 6zel bir durumdur. Ancak hem ceza hem
de hukuk mahkemelerinde adalete erisim herkes icin mimkin olmalidir; aksi halde, kanun 6nlinde esitlik
uygulamada degil yalnizca kagit Ustliinde kalacaktir. Londra’da daha gegen hafta, énemli bir dolandirnicilik
durusmasi, sabikasl olan davalllara saglanan kamu kaynaklarinda yapilan kesintiler nedeniyle davalilarin
yeterli temsil imkani elde edememesi sebebiyle durduruldu. Yeterli temsil ve davaci taraf ile esitlik imkani elde
edememe, yalnizca adalet sistemine degil hukuk devletine olan glivene de zarar vermektedir. Her ne kadar bir
iktidar partisi milletvekili olsam da, kamunun hukuka erisimi konusunda yapilan degisikliklere olan muhalefetim
herkesge malumdur. Bu degisiklikler, sugun magdurlar olan bireyler agisindan ve ayni zamanda suglunun
ve masumun ceza mahkemeleri éniinde esit bir sekilde adil yargilanmasini bekleyen tim toplum agisindan
adaletsizlige yol agacaktir. Bu son derece tehlikeli bir durumdur ve hukuk meslegine sahip herkesin bu hususa
karsi tetikte olmak gibi bir gérevi vardir. Bununla birlikte, yargilamayi durduran hakimin bu kararn Hikumete
karsi siyasi 6nyargi ile degil, hukuk devletini korumak amaciyla verdigini eklemem gerekiyor. Ayrica, burada,
Turkiye’'de sosyal medyada ifsa edilen ancak ispatlanmamis yolsuzluk iddialarina iliskin ¢alkantili haberleri takip
eden sizlere de tanidik gelecek bir bagka noktayr da eklemeden gecemeyecegim: Londra’daki dolandiricilik
davasinda davalilari temsil eden avukat, ki bu avukat Baro’nun en iyi uygulamalarindan biri kapsaminda hi¢
parasi olmayan bu muvekkillerinden hicbir Gicret almadan ¢alismistir, Bagbakan’in abisiydi.

ingiltere>de iki Kanun Gérevlisi bulunuyor; bunlar Bassavci (Attorney General) ve Bassavci Vekili. Bassavci ve
Bassavci Vekili, Basbakan tarafindan iktidar partisi icinden atanan Hiikiimet bakanlaridir. Genellikle Milletvekili
olan bu bakanlar icin diger milletvekilleri ile ayni anayasal yikimlUltkler s6z konusudur (bu bakanlar Lordlar
Kamarasi Uyesi de olabilirler) ve diger tim bakanlar gibi Hikimetin politikalari ve kararlar igin ortak sorumluluk
Ustlenirler. Tek farklari, mesleki agidan bir hukukcu olarak hareket etmeleri gerektigidir. Bagsbakan bu kisilere
bir Kanun Gérevlisi olarak ne yapmalari gerektigini sdyleyemez. Bassavci ve Bagsavci Vekili savciliklar, Kraliyet
Savcilik Servisi-ni ve Agir Dolandiricilik Ofisi>ni denetler ancak yénetmez. Herhangi birinin yargilanmasi ya da
bir siyasetginin ne zaman yargilanacagdi konusunda hicbir yénlendirmede bulunamaz, bu konularda kendilerine
danisiimasi zorunlulugu dahi yoktur. Gegtigimiz yillarda, bazi milletvekilleri ve Lordlar Kamarasi Gyeleri gayri
mesru harcama yaptiklar yéniindeki iddialar tzerine yargiland.. Yine birka¢ hafta dnce, Avam Kamarasi Bagkan
Vekili cinsel saldin ve tecaviiz suglarindan yargl éniine ¢ikti. Kanun Goérevlileri, kanitlarin ne oldugu ya da
bu sahislarn yargilanip yargilanamayacagi konularinda bilgilendiriimedi ya da bu yargilamalarin siyasi etkileri
hakkinda kendilerine danisilmadi. Kanun Goérevlilerinden herhangi biri sirece miidahale etme ya da sureci
etkileme tesebbistinde bulunsaydi, gérevlerinden alinmalari kaginiimazdi.

ingiliz hukuk musavirleri Kraliyet-e, Basbakan-a ve Kabinesye tarafsiz ve gizli olarak hukuki tavsiye veren kidemli
hukuk musavirleridir ve ayni zamanda yiiksek mahkemelerde, Strasbourg-da bulunan Avrupa insan Haklari
Mahkemesi>nde Devlebi temsil ederler. Verdikleri tavsiyelerin, kendi gérlslerinde olan siyasal partilerinkine
uygun olmasina ¢alismazlar veya sinirli bir Bagbakan:in sinirini yatistirmaya calismazlar. Tamamen gercegi
konusurlar. Bagbakan verilen tavsiyeden hoslanmazsa ve tavsiyenin degistiriimesini ister ve hukuksuz olanin
hukukilestiriimesini isterse «Hayir» diyerek itiraz ederler. Bagbakan halen israr ederse, gérevlerinden istifa ederler.
Bir hukuk musavirinin tavsiyesi Hikimetin politikasina uymazsa ve misavir bu nedenle istifa ederse, anayasal
bir kriz s6z konusu demektir ve krizin olma ihtimali, Bagbakan:in istifa etme ihtimalinden daha yUksektir. Bu
nikleer secenek, siyasal anlamda zayif olan musavirler i¢in tek politik silahtir ve uzun yillardir kullaniimamistir,
¢linkd hukukun Gstlnluga ve kuvvetler ayriligi ilkeleri, hukuka aykirilik yoluna gitmekten ¢cok daha Ustindur.

Ben sik¢a hukuk musavirlerini denizaltina benzetirim. Kendileri duyulmadiklarinda ve gérilmediklerinde en
efektif zamanlarindadirlar. Su yiziine ciktiklarinda ise, bu demektir ki ya hiikiimetin, ya da kendilerinin basi
derttedir. Hikimete vermis olduklarn hukuki gorist, 6zel sektérde calisan ve muvekkiline gériis veren bir
avukattan daha fazla agiga ¢ikarmazlar. Hikiimetin derin bulgularini gézler, hiikiimetin ve hikiimete bagl olan,
gorulduklerinde ve duyulduklarinda en efektif olan siyasilerin hukukun Gstinligunu Ust seviyeye c¢ikardigindan
ve hukuka uygun davrandiklarindan emin olurlar. Hukuk muisavirlerinin birisinin yoklugunda baskasinin
calisabilecegine iliskin bir yasa disinda, misavirlerin neler yapip neler yapamayacagdini diizenleyen bir yasa
yoktur. Davranis sekilleri, kendi profesyonel standartlan ve 14. Ylzyildan beri stiregelen uygulamadan hareketle
belirlenmistir. Sadakatleri, hukukun ilk kuralidr, ikincisi Parlamento, G¢lncusu ise Uyesi olduklari yari idaresidir.
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Son olarak, devam ettigim igin minnettarim, ve son olarak Turkiye’de son zamanlarda sikga tartisilan bir alana,
hukukun GstUnliginde medyanin roliine ve ifade 6zglrligine deginmek istiyorum. Gok degil 15 yil dnce, gizli
bir bilgiyi basin ile paylasan eski bir giivenlik servisi elemaninin 1989 tarihli Resmi Sirlar Sézlesmesi kapsaminda
yargilanmasi ve temyiz asamasinda olmasina iligkin olarak daha 6nce de alinti yaptigim Lord Bingham soyle
demistir:

“ifade 6zgurligunin temel olmasinin arkasindaki nedenler benzerdir, ama esasa iliskin olarak kisaca agiklama
yapmak gerekir. Modern demokratik hikimet, insanlar tarafindan secilen ve yine insanlar igin var olan
hikUmettir. Ancak insanlar sorunlarin ¢ézUmuint g6z ardi eder sekilde davranirsa, sorunlara getirilebilecek
¢dziimler olmazsa, insanlar tarafindan secilen bir hilkimet s6z konusu olmaz. Hikimetin gdrevi, profesyonel
olarak hukimette calisanlarin bilgi sahibi olmasi ve fikirlerini agiklama 6zgurligtne sahip olmasina iligkin bir
gorev degildir. Katimci olan, yani olmasi gereken bir sirectir. Ancak olaylar acgiga cikana ve herkes tarafindan
bilinene kadar, hikiimetin insanlar i¢in oldugunun garantisi yoktur. Bazen, kaginilmaz sekilde, hiikiimet idaresi
altindakiler, hayatin diger alanlarinda oldugu gibi hatalardan, yetersizlikten, yanlis davraniglardan, goérevlerini
ihmal etmekten ve hatta durist olmamaktan ve gérevi kétllye kullanmaktan sorumlu olurlar. Bunlara konu
olanlar, siddetle s6z konusu olaylarin toplumca bilinmemesini temenni edebilirler. Toplum tarafindan bilinirlik,
onlarin veya seleflerinin itibarlan Uzerinde olumsuz etki yaratabilir. Ayrica, devletin kurumlarini utandirabilir.
Yargi idaresi slreclerini sekteye ugratabilir. Burada ve bagka Ulkelerde yasanan tecriibeler géstermektedir
ki, toplumca bilinirlik gergekten gu¢li bir dezenfektandir. Suistimallerin teshir edildigi yerlerde, bu sorunlarin
careleri de bulunabilir. Suistimallere yaptinm uygulansa da, toplum, orada bir suiistimal oldugunu bilebilir.
Basinin, suiistimalleri ortaya ¢ikarma roll ve yargisal hatalar, etkili ve itibarli olmustur. Ancak basin, bilinmeyen
ve inkar edileni agiga ¢ikaramaz.”

Temyiz asamasindaki tartisma, S6zlesme’nin 10. maddesi kapsaminda, sliphelinin ifade 6zgurligu haklarina
uygun olup olmadigi ve yaptiginin kamu yararini ilgilendirip ilgilendirmedidi noktasindaydi. Sézlesme ilk
bakista, kendisinin ifade 6zglrliglne sinir giziyor gibi gériinse de, sinir hukuk tarafindan emredilmektedir ve
Konvansiyonu’nun 10 (2) maddesinde kapsaminda sayilan kisilere yoneliktir. Sorun, sinirlamanin orantili olup
olmadigina iligkindir. S6zlesme kapsamindaki yasaklama ¢ok kesin olmamakla ancak bilginin paylasiminin yetkili
kurumlarca ve dogru sureg izlenerek paylasiimasini 5ngérmekle, Konvansiyonun 10 (2) maddesi kapsaminda
saglanmasi gereken uygun ve efektif korumalari saglamaktadir. Bu durumda sliphelinin temyiz itirazi ne yazik
ki reddedilmistir.

Bir noktada, siyasetgilerin ve yetkili kigilerin odak noktasinda olmak istememeleri anlasilabilir bir durumdur,
ancak hukukun stinliginin hakim oldugu bir demokraside bazilari igin bagka, geriye kalan bizler i¢in baska
kurallar olmasi s6z konusu olamaz. Eger yanlis bilginin yayllmasi konusunda bir kamu yarari olmadigi dogruysa,
toplumun gergek bilgiye ulasabilmesi gergegi de s6z konusu olmaktadir.

Gegen sene ingiltere, “mahkemeyi yaniltma” sugunu kanundan kaldirmisti. Mahkemenin, yargi veya kisisel
olarak yargiglar konusunda, yarg! idaresini genel olarak ve toplumun gtivenini disiricu sekilde agiklamalar
yayinlamasi, kiiglik diislirictiydli. Bu sugun gerekgesini bir yargig, “yarginin etrafinda bir zafer piriltisi saglamak,
ayrica insanlarin toplum gézinde rezil duruma dismelerini engellemek” olarak agiklamistir. Bu 18. Ylzyildan
kalma aciklama, hukukun UGstlUnligi kavraminin Birlesik Krallik'ta gegirdigi evrimi gdstermekte, ancak daha gok
hukukun Ustinligu ilkesinin karsilikl anlagsma ¢ercevesinde gecirdigi evrimi gostermektedir.

Yarglyi fildisinden kulede sakl tutmak, hukukun Gstinltiglne karsi, yanhs ve kéti niyetli bir elestiri ile, yarginin
butinliguni stpheye distrmek gibi cok biylik bir tehdit olusturmaktadir. ifade 6zgurligiine uygulanacak
herhangi bir kisitlama, ve hatta yanlis ve haksiz bir elestiri bile, hakli elestiriyi engelleyecek bir etkiye sahiptir. Bir
slre 6nce kullanimdan kaldiriimis olan bir sug olsa da, bu modasi ge¢mis uygulamanin yUrUrlikten kaldirimasi,
hukukun Gstinltgu ilkesini ve hukuk karsisinda hesap verilebilirlik ilkesini gliclendirmistir.

Siiphesiz ki internet, ifade 6zglirliigii bakimindan benzersiz secenekler saglamaktadir. internet, hukuki ve ulusal
sinirlar arasinda ayrim gdézetmemektedir. Arap Bahari, sosyal medya Uzerinden yUrimustir. Birlesik Devletler
ve Ingiliz hilkiimetleri, Snowden ve Wikileaks olaylari, ayrica zorluklar ve utandirici olaylar ile yiizlesmistir.
internet, hem iyi hem de kétii taraf icin bir kuvvet olabilir. Internet, kagit ve mirekkebin étesine gecebilir.
internet, ceza hukuku sistemimizin kalelerinden birisi olan ingiliz Jiiri sistemine biiyiik bir gerileme yasatmistir,

¢Unkd jurilerin sadece mahkemede verilen bilgilere erisecek oldugunun varsayimi artik gtivenli degildir. Artik
bir ingiliz mahkemesi tarafindan verilen ve kisilere zarar veren bilgilerin yayinlanmasina yasak getiren bir
karar, Kaliforniya-daki bir blog yazarina uygulanamayacaktir. Internet, devlet veya yargi bakimindan bir ayrim
g6zetmemektedir. Turkiye>de uygulanan Twitter yasagi, kolaylikla asiimistir. Etkisi olmayan bir yaptinm, yaptinm
degildir. Kral Canute, med-ceziri kontrol edemeyecegini bilmekteydi; mahkemeler ve siyasetgiler de bagimsiz
olarak kontrol edemezler. Bu nedenle biz, isteyerek ve pragmatik olarak kanunlarimizi ve uygulamalarimizi
basarili sekilde duruma adapte etmeliyiz.

Bu benim fazlasiyla uzun giris konusmamdi, ve simdi Will’e s6z vermek istiyorum, daha sonra Helena’ya ve
Profesér’e dénecegim. Evet Will.

William Sorrell: Tesekkiir ederim Sir Edward. Ben de organizatérlere, beni bu sira digi sehirde sira disi panelde
konusmak igin davet ettikleri icin tesekklr etmek istiyorum. Ayrica bu iki giin boyunca konusma yapacak
panelistlerin isimlerine bakiyorum ve konusmacilarin kalitesinden de ¢ok etkilendigimi belirtmek istiyorum. Ben
hukuk analisti veya akademisyen degilim. Ben eyaletimde Bassavci olarak ¢aligiyorum ve hukukun GstinliGga
ilkesini gbzeterek kararlar almaya ¢alisiyorum.

Ben secilerek géreve gelmis bir devlet gdrevlisiyim, ve sadece kendi eyaletimdeki kisilerin oylari ile gbreve
geliyorum. Onlar, benim gérevde kalip kalmayacagima karar veriyorlar, ayrica benim hukuki yetkim yalnizca ceza
hukuku ile sinirl degil. Bana bagli olarak ¢alisan savcilar, hirsizliktan cinayete kadar her tlrll sugu sorusturmakla
gorevlidirler. Biz ayrica, ¢evre kanunun ihlali, tiketicinin korunmasi, antitrdste iliskin uyusmazliklar ve ticaret
alaninda rekabet hukukuna iliskin uyusmazliklar konusunda da ¢alismaktayiz. Biz kanunlarimizi, ayrimcilia
karsi olarak uyguluyoruz. Bu yéniiyle son derece talepkar bir is, ancak ayni zamanda Amerikalilarin givenligini
saglik sartlarini ve yasam kalitesini ylkseltmemizi saglayan se¢enekler sunuyor.

Konusmama, meslegime yaklasimimda bana yol gosteren ve gdreve baslarken edilen yemin ile baslamak
istiyorum, zira bu goreve sekiz kez getirildim ve bu yemini sekiz kez topluluk éniinde ettim. Aslinda ¢ok uzun
degil, 6zet olarak Ui¢ ana konudan olusuyor. Birincisi, diriist ve Vermont eyaletine sadik kalacagima dair yemin
ediyorum; ve gbrevimi yaparken, anayasamiza ve devletimize dogrudan veya dolayli bir sekilde zarar verebilecek
sekilde disiinmemeye ve davranmamaya 6zen goésteriyorum. Yemin ettigim husus, bizim sistemimizin ve
anayasamizin temelini olusturuyor. ikinci olarak ise, Amerika Birlesik Devletleri’nin anayasasini destekleyecegime
dair yemin ediyorum, ki bu tim Amerika Birlesik Devletleri’nin sisteminin temelini olusturmaktadir. Uglincii
konu ise, bugiin izerinde durmak istedigim konu olan hukuk devletine karsi tehditlere iliskindir. Ugiincii olarak,
Vermont eyaletinin bagsavciligi gérevini sadik bir sekilde yerine getirecegime dair yemin ediyorum. Burada,
Vermont eyaletine karsi bassavcilik gérevimi sadakatle yerine getirecegime ve yetkilerimin elverdigi dlctide
herkese esit hak ve adalet saglayacagima yemin ediyorum. Bu son sdyledigim konu, icra edilmesi imkansizlik
derecesinde zor bir konu. Ciinki az 6nce séyledigim herkese esit hak ve adalet ifadesinin lafzina bakarsaniz,
bu, cezai olsun olmasin, sorusturmalarin baglatiimasi, ylritilmesi, sonuca vardirimasi veya eyalet yasalarinin
ihlal edilmesi gibi hususlar kapsiyor. Bu yemin, akraba ve yakinlarima iltimas gegemeyecegime iliskin bir
yemin. Kendi siyasi géristini tasidigim partiye, benim irkimdan veya yakin dini distinceyi paylastigim kisilere
de iltimas gecemem. Madalyonun &blr yiiziinde ise, kendi diismanlarima ayr bir prosedir uygulayamam,
dusmanim olmasalar da onlari etnik kékenleri, nerede yasadiklari, politik bakis acilari, benden farkl dini gérigleri
bakimindan ayiramam. Bu sabah hukukun Gstinliginin higbir yerde mikemmel olmadigi konusuldu, maalesef
benim lGlkemde de gecerli. Sistemlere bakildiginda, mikemmel olmadiklarini gérirsiintz, ¢inki mikemmel
olmayan insanlar tarafindan isletilirler, dolayisiyla mikemmel olamazlar. Boylelikle biz kisisel dnyargilarimizin,
korkularimizin ve rahatsizliklannmizin etkisinde kalarak, sorusturma ylritmek ve karar vermek durumundayiz.
Biz, bunlan bir kenara birakarak, bunlar yokmus gibi gérev yapmaya calisiyoruz. Ayni zamanda, hukukun
UstUnltgunun, olay ne olursa olsun herkese esit davranilmasi oldugunu dustntyorum. Sorusturma yuruten,
insanlar suclu bulan, stbjektif kararlar veren, bunlarn uygulayan meslektaslar da dyle. Biz robot degiliz, ve
sUbjektif olarak karar verirken en iyisi nasil olacaksa ona karar vermeye calisanlar da dyle. Bahsettigim yeminin
ofise katilacak her savci tarafindan edilmesi ile ilgileniyorum. Onlan ofise alirken, bu yeminin lafzini ve anlamini
dikkate almalarini séyliyorum. Ayrica benimle birlikte yiritme gérevinde bulunanlar icin savunmasiz kisilere
iliskin bir konuda daha dikkat ¢ekiyorum, ki bunlar henliz hikim giymedilerse nezarethanede olanlar, veya
hapishanede olanlardir. Digerleri ise, akil hastaligi gibi nedenlerle siki olarak gézetim altinda tutulan ve bakim
yapilan kisilerdir.
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Daha 6nce, suiistimal edilen, ihmal edilen, bu nedenle gézetim altinda tuttugumuz ve aileleri ile iligkilerini
kesmeye calistgimiz cocuklar oldu. insan bu sekilde bu gocuklar evlat edinebileceklerdi. Bu tarz islerin,
savunmasiz oldugu icin devlet gdzetiminde tutulan kisilere iliskin dosyalarin yiritilmesinde galisacak savcilar
icin bu noktaya dikkat ¢cekiyorum. Bu savcilara, Vermont eyaletinde gecerli olan etik kurallarini okumalarini
séyluyorum. Ama 6zellikle hilkimet blinyesinde ¢alisan ve yuritme kismi ile ilgilenen avukatlara iliskin bélimlere
vurgu yapiyorum, ki bu kisiler mahkemenin koydugu kurallar gergevesinde calismazlar. Ayrica her durumda
sadece gayretli avukatlar olmak durumunda da degiliz. Bizim tabi oldugumuz bazi etik kurallar var, ve bu sadece
gayretli olmayl kapsamiyor, ancak adaletli olmayi kastediyor. Bdylece bizim sistemimizde savci olunacaksa
adaletli olunmali, ve ben bu kisilere, gorevlerini ifa ederken, adaleti aramalar gerektigini soyllyorum. Gegen
hafta New York’ta bir toplantiya katildim. Cok yagmurlu bir gecede, yolda yiriyordum. Cok kalabalik bir grup,
siddetli bir saganak yagdis olmasina ragmen semsiyeleri ile birlikte kaldinrmda dikiliyordu, ve ben bu insanlar
bu siddetli yagmurda neyin bir araya getirdigini merak ettim. Daha sonra yukan baktim, ve yeni Oriimcek
Adam filminin galasinin yapildigini gérdim. Bu bana, asistanlarima séyledigim baska bir seyi hatirlatti, ki annem
bana bunu ¢ok uzun zaman énce séylemisti: “Blyuk gug, blylk sorumluluklar getirir.” Ben de benimle birlikte
calisanlara, bu sézu sdyliyorum. Bizim sistemimizde, buyik bir gliciniiz vardir. Bazi kisitlamalari uygularken,
kendinize hata payi da birakirsiniz. Giiclinlizii fazlasiyla kullanmaktansa, az kullanin.

Ben, meslegimi cok sevdigimi soylemistim. Vermont'ta basima gelen, ve baska yerlerde de oldugunu
gordigim, ve pek hosuma gitmeyen bir konu hakkinda biraz konusmak istiyorum. Hangi davalarin takip
edilecegine, nasll yuritilecegine, dosyalar hakkinda nasil karar verilecegine ve davalarin nasil ¢ézilecegine
karar verilmesine karisilmasi yanlistir. Ben, yargisal bagimsizigin biyik éneme sahip oldugu inancindayim,
ancak savcilarin ve sorusturma gorevinde bulunanlarin bagimsizligi da ¢ok buytik bir &neme sahip, ve ben bu
gorevi yuritenler, bazi kisilerin ¢ikarlarini daha gok goézettiginde ofisimin yemininin ihlal edildigini ve hukukun
Ustinltgl ilkesine tamamen aykin davranildigini gériyorum. Bu sabah Prof. Pildes, Birlesik Devletler tarihi ile
ilgili olarak Bagkan Roosevelt’e iliskin bir hikaye anlatti. Ben, Birlesik Devler’in yakin tarihinde yaganan ve adalet
sistemine miidahale edilmesi konusunda Birlesik Devletler tarihinde aci bir ddSnemden bahsedecegdim. internete
girip, “Cumartesi Gecesi Katliami” terimini ararsaniz, simdi bahsedecegdim konunun ayrintilarina ulasabilirsiniz.
Cok kisaca deginmek gerekirse, 1972 yilindaki Watergate Skandall sirasinda, bagkanlik secimi propogandalan
sirasinda meydana gelmistir. Oncelikle 1960 yillari ve 1970’li yillarin baslarindaki miithis kaos ortami hakkinda
bilgi vermeme izin verin. 1963 yilinda, bizim yenilikgi bagkanimiz Kennedy suikaste kurban gitmisti. 1968
yilinin baharinda ise, sivil haklar savunucu olan Martin Luther King, diger bir bagskan adayi olan ve 6ldurilen
Kennedy’nin kicuk kardesi Robert”in baskanlik secimi kampanyalari sirasinda éldirlimesinden 1-2 ay 6énce
oldurtdlmustd. 1960 yillarinda ve 1970’li yillann basinda, Birlesik Devletler, hic de popller olmayan Vietham
Savasi’na dahil olmustu, ve bunlar Ulkeyi Sivil Haklar bakimindan gligsliz bir duruma sokmustu. 1972 yilinin
Haziran ayinda, birkac eski istihbarat gorevlisi, Nixon’in muhalefet partisi, Demokrat Parti’nin ofisine izinsiz
girmekten tutuklanmisti. Amagclari, ofise dinleme cihazi koymakti. Sorusturma devam etti, ve diger Amerikan
devlet kurumlarinin Watergate Hirsizigi olarak bilinen olay ile bir iliskisi olup olmadigina iliskin stipheler
uyandi. Sonugta, sorusturmanin adil ve bagimsiz yUritilmesi igin 6zel bir saver atandi. Bu kisi, Harvard Hukuk
Fakdiltesi’nde profesor olan Archibald Cox idi ve goérevi, Amerikan vatandaslarinin hayatlarini riske sokan eylemi
yapanlari sorusturmakti. 1973 yilinin sonbaharinda, Ekim ayinda Archibald Cox, iddiaya gore Beyaz Saray’daki
Oval Ofis’te yapilan ve konuya iligkin olarak yapilan konugmalarin kayitlar oldugunu ve bu kayitlarin sorusturma
ile baglantili olabilecegini 6grendi. Bunun Uzerine, Beyaz Saray Kasetleri adiyla bilinen dosya icin mahkeme
celbini hazirladi.

Bagkan Nixon ve yandaslari, celbe yanit vermeyi reddetmis, ve 19 Ekim 1973 tarihinde 6zel olarak yetkilendirilen
savcl Archibald Cox ile anlasma talebinde bulunmus olsalar da, Archibald Cox ve diger gorevli savcilar bu talebi
reddettiler ve celbin hala gegerli oldugunu belirttiler. Ertesi giin Baskan Nixon, kendi savcisi Elliot Rishardson’l
aradi, ve Archibald Cox’u kovmasini sdyledi. Elliot Richardson bunu kabul etmedi, ve gérevinden istifa etti.
Bu durumda savcili gérevi iki numarali kisiye gitti, ve bu kisi William Ruckelshaus idi. Bu sefer kendisine, yine
Archibald Cox’u kovmasi séylendi. Bu talep yine savci tarafindan reddedildi ve savci istifa ederek gorevi birakti.
Sonug olarak Gi¢ numarali isim olan Robert Bork savci oldu ve gergekten Archibald Cox’u kovdu, ve bu durum
hem Ulkede, hem de bagkanin kendi partisinde bir gerginlige neden oldu. Savcinin sorusturmaya miidahil olmasi
ve 6zel yetkili savcinin bu tir eylemlerde bulunmasi, aslinda sadece igini yapmasiyla ilgiliydi. Hizlica anlatirsak,
1972’de baskan tekrar secilmisti, 1973’te Cumartesi Gecesi Katliami olmustu, 1974’e gelindiginde ise bagkan,
kongre huzurunda ciddi bir gorevi kétlye kullandigi stiphesiyle karsi karsiyaydi, ve yliksek mevkide gérev yapan

personelinin gogu hapis cezasi ile cezalandirimisti. Bu sekilde, Watergate Skandali sona ermistir. Bu, Amerikan
tarihinde bir lekedir ama sonugta adalet yerini bulmustur, ve benim burada vurgulamak istedigim, Amerika da
Tarkiye'de yasanan olaylar yasamistir. Hukukun Gstinliglne saygi ve adaleti uygulayanlar sayesinde ulasilir.
Katilmama izin verdiginiz i¢in tesekkir ederim.

Helena LiSuchova: Her seyden 6nce, organizatorlere bdyle bir organizasyon dizenledikleri igin ve beni GRECO
adina davet ettikleri, bu sekilde sizlere GRECO’nun aktiviteleri, prosedirleri ve Tlrkiye ve hukukun Ustinligine
iliskin gdzlemlerini iletme sansi verdikleri icin tesekkir ediyorum.

GRECO, 1999 yilinda kurulan ve yolsuzlukla miicadeleyi amagclayan bir devletler toplulugudur, ve Avrupa
Konseyi’nde yer alan 17 Ulke tarafindan imzalanmig olan bir genisletilebilir kismi bir sézlesme ile bir araya
gelmislerdir. Genisletilebilir kismi s6zlesme demek, sadece Avrupa Konseyi Uyesi Ulkelerin degil, diger Ulkelerin
de katihmina agik sézlesme demektir. Su anda Uyelerimiz, Avrupa Konseyine Uye 47 Ulke, Birlesik Devletler ve
aramiza son olarak katilan Belarus'tur.

GRECO’nun amaci, Uye devletleri yolsuzlukla micadele konusunda gelistirmektir ve bu gézlem ile ortak
degerlendirme yoluyla yapilmaktadir. Yolsuzlugun izlenmesi konusunda gecerli standartlar vardir. Soyle
ki bunlar yolsuzlukla micadele icin yol gdsterici 20 adet kural, ceza ve hukuk alaninda diizenlenmis olan
konvansiyonlar ve ceza konvansiyonlarina ek olarak diizenlenmis olan ek protokollerdir. GRECO’nun gézlemleri,
yerine inceleme ile prosediri ile baslar, uygunluk prosediri adindaki etki degerlendirmesi ile devam eder,
bu slrecte Uye Ulkelerin aldiklar dnlemler ve uygulanmasi gereken &énerilere iliskin bilgi alinir. Daha énceki
dénemlerde GRECO, yolsuzlukla miicadele, devlet gérevlilerinin dokunulmazliklari ve yolsuzlukla miicadelede
karsilagilabilecek engellere iliskin ¢alismalar yapmistir. Bunlar, muhbirleri, bireylerin korunmasini ve yolsuzluk
stiphelerini kayit altinda tutanlan da kapsar. Yolsuzluktan elde edilen ¢ikarlara el konulmasi, ceza hukukuna
iliskin konvansiyonlarda buna verilen cezalar, ayrica se¢gim kampanyalarinin seffafligini da kapsar. Ocak 2012’de
lanse edilen ve su an devam eden dordinci degerlendirme safhasi ise, parlamento Uyelerinin, hakim ile
savcilarin yolsuzluga karismamalarina ayrilmis bir sliregtir. Buglnki konular distintldtginde Turkiye hakkinda
yapilan ddrdinci degerlendirmenin sonugclar ilginci olurdu. Belirtmeliyim ki Turkiye henitiz degerlendirmeye
tabi tutulmamigtir. Benim Ulkem Cek Cumhuriyeti de henliz degerlendiriimemistir, bu nedenle simdiye kadar
degerlendirmeye tabi tutulan 14 Ulkeden drnekler verecegim. Yayimlanmis raporlar bulunmaktadir. 3 rapor daha
Aralik ayinda diizenlenmistir, ancak su an yayimlanabilmesi icin onaylanmasini beklemekteyiz. Dérdinci safha,
yurttme erki Uzerinde degerlendirmenin yapildidi ikinci safha ile dogrudan ilgilidir, yiritme erkinde calisanlar
bakimindan yolsuzlugun engellenmesi konusuna odaklidir, ve GRECO’nun tgiinct safhada tetkik yaptigi politik
finansman incelemesinin devami olup, yargiglar bakimindan yolsuzluk ile miicadeleyi icerir. Birinci asamada
yapilan degerlendirmede, savcilar da énemli bir faktdriin temsil edilmesinde énemli rol oynar. Bu faktér, yarginin
bagimsizhigidir.

Basta da sdyledigim gibi GRECO, Avrupa Konseyi’'ne uygun standartlarda gdézlem yapar. Bu standartlarin en
6nemlileri, yolsuzlukla micadele icin belirlenen ve 1997 tarihli konvansiyon kararinda belirlenen 20 kural, ve
2010 yilinda kabul edilen, bagimsizlik, etkinlik ve sorumluluga iliskin olan ve Yargi Komisyonu tarafindan énerilen
kurallardir. Konvansiyonun amaci, Uye Ulkelerin ceza hukuklarinda bulunan ve yolsuzluga iliskin olan hiikimlerini
uyumlulastirmaktir. Taraflar, hukuklarini ve suca iligskin cezalarn adapte etme yukimliligiindedir. Konvansiyonda,
yolsuzlugun degisik formlari belirtilmistir. Bu yikimlUluk, aktif ve pasif anlamda, ulusal veya uluslararasi alanda
hakim ve savcilarin, veya parlamento Uyelerinin, uluslararasi organizasyonda gérevli devlet memurlarinin, ve
6zel sektdrde galisanlarin risvet almasina iligskin olarak da uygulanir. Ayrica, yolsuzluktan elde edilen gelirlerin
aklanmasina da uygulanir. 1997 yilinin Kasim ayinda alinan karar ile kabul edilen 20 kural, Gstin disiplin ile
calisan ve yolsuzlukla micadelenin dnciist olan bir grup tarafindan hazirlanmigtir. Diger kurallar ile birlikte,
3 ve 7 numarall kurallar, yarginin bagimsizligina odaklanmaktadir. 3 numarali kural su sekildedir: “yolsuzluk
ile mlcadelenin sorusturulmasinda, incelenmesinde yargilanmasinda gérev alanlar, gdrevleri kapsaminda
bagimsiz, uygun olmayan dis etkilerden etkilenmemek ve delil toplarken etkili olmak, yolsuzlukla miicadele
birimlerine yardimci olan kisileri korumak ve sorusturmalarin gizli yiritiimesini saglamakla yukimladdrler.” 7
numarall kural ise devletleri, yolsuzlukla miicadele eden kisilerin bu gérevlerini daha iyi yapabilmeleri icin gerekli
kosullarn saglama yukimi yiklemektedir. Turkiye’nin bu alanlardaki performansi, 2005 yilinda 6lgilmustir.
GRECO, Anayasa ve Hakim ve Savcilar Yiksek Kurulu’na atama yapilmasi konusundaki tim kanunlar, o
dénemde atamasi yapilanlar ve hakim ile savcilarin bagimsizliginin korunmasi igin yapilanlar hakkinda bilgi
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sahibi olmustur. O dénemde de GRECO, Adalet Bakanhgi'nin atanma konusundaki direkt etkisini g6z 6niine
alarak, yargiclarin bagimsizliginin artirlmasi yéniinde tavsiyede bulunmustur. 2007 yilinda, verilen tavsiyelerin
Turkiye’de ne derece uygulandigi konusunda raporlarin hazirlandigi dénemde GRECO, yargiclarin bagimsiziginin
artinlmasi i¢in alinan bir dnlem olmadigini gézlemlemistir, zira hakim ve savcilarin atanmasi halen bir ylriitme
erki olan Adalet Bakanligi tarafindan yapiimaktaydi. Son degerlendirme 2008 yilinda yapilmistir, bu dénemde
Turk yetkililer bizi hukuka iligkin reformlar yapacaklari yoniinde bilgilendirmistir, ki bugiin duydugumuz kadariyla
cok farkl reformlar yapiimistir. Reformlar ile birgok adim atilmis olsa da, bagimsizlik konusundaki asil engel
ayni kalmistir, Adalet Bakanligi hala Adalet Bakani'nin kendisi tarafindan temsil edilmektedir. Bunun yaninda
hala, Hakim ve Savcilar Yiksek Kurulu’nun bagkanligini yapmaktadir. Hukuk alaninda yapilacak reformlar,
kismen uygulanmaktadir. GRECO bu konuda baskaca bir aksiyon almamaktadir, ¢linkii GRECO bakimindan
Turkiye degerlendirmesi 2008 yilinda sona ermistir. Tim bu gelismeler, 2012 yilinin Ocak ayinda lanse edilen
g6zlemleme siirecinde daha detayli bir sekilde ele alinacaktir. Bunlar, Gglincl agsama olarak belirttigim asamanin
temellerini olusturmaktadir, ve 2010 yilinda hakimlere iliskin olan dnerilere iliskindir. Gelecek yillarda, Turkiye’nin
bu 6nerilere ve kurallara ne derecede uydugu gozlemlenecektir.

Degerlendirme kapsamindaki bazi 6nerilere deginecegim. Dérdiincl bolim, hakimlerin bireysel bagimsizliginin,
yargi bagimsizhigi ile bir biitiin olarak korundugunu belirtmektedir. Aslinda bu, hukukta temel bir kuraldir. Onerinin
diger kisimlarinda ise, hakimlerin ve yarginin bagimsiziginin Anayasa’da kutsal bir yerde veya olabilecek en
Ust seviyede tutulmasi gerektigini belirtmektedir. Hakimler bagimsizliklarinin tehdit edildigini diistindiginde,
kendileri icin kurulmus konseylere veya bagimsiz bir organa bagvurabiliyor olmalidirlar. Bagka bir 5Snemli mesaj
ise ikinci bolimde verilmektedir ve hakimlerin dis bagimsizligina iliskindir. Bu bagimsizlik bir hakimlere saglanan
ve cikarlarina yonelik bir bagimsizlik degildir, hukukun Ustinligline tarafsiz bir adalet arayan ve bekleyen insanlar
icin gerekli olan bir bagimsizliktir. Hakimlerin bagimsizhgi, insan haklari ve hukukun tarafsiz olarak uygulanmasi
anlaminda 6zgirliigiin teminati olarak gériilmelidir. ic bagimsiziik konusunda ise &neri, hakimlerin kararlarini
verirken tarafsiz ve bagimsiz olmalari gerektigini, ayrica hakimlerin islerini yaparken devlet otoriteleri ile iligkili
olsun olmasin herhangi bir kisitlama, dis etken, baski, tehdit veya miidahaleye maruz kalmamalar gerektigini
belirtmektedir. Standart kurallar ayrica hakimlerin mensubu olacagi konseylerin bagimsiz olmasi gerektigini ve
yargl bagimsizligini korumayi amag edinmelerini, ayrica bu konseylerin Uyelerinin en az yarisinin, her seviyedeki
yargl Uyesi tarafindan segilerek belirlenmesi gerektigini icermektedir. Hakimlerin mensubu oldugu konseyler,
hakimlerin bagimsizligina miidahale etmemelidir. Oneri ayrica, hakimlerin statiilerini, kariyerlerini, teminatlarini
ve yerlerinin degistirilemeyeceginin yaninda, uymalari gereken etik kurallarini da belirtrmektedir.

Bitiin bu konular, Dérdiincii inceleme Evresi sirasinda GRECO’nun degerlendirdigi konulardir. Daha énce
soyledigim gibi Turkiye henliz degerlendiriimemistir ve 2014 yilinda da degerlendiriimeyecektir, bu nedenle
herkes tarafindan erisilebilen 14 adet raporda yer alan alanlara deginecegim. Asil odak noktasi, 6ncelikle
seffaflik, hesap verilebilirlik, hukukun Ustinligl ve bagimsizlik, hukuki kariyer ve savcilik kariyeri, savcilar,
mahkemeler, parlamento Uyeleri, ¢cikar ¢catismalari, hediye konusu, mallar, gelir ve sorumluluklar, ayrica Kiginin
yakin akrabalarinin malvarliklarini ve gelirlerini kaydettirmesinin gerekli olup olmadidi konularidir. Yargi Gyelerinin
Uye oldugu konseylerin varligi, gérevleri ve yetkileri gibi konular her zaman tartisma konusu olmustur. Devlete
bagl olan yargi kurumlari kisilerin istihdam edilmesi, kariyer gibi sorumluluklarin yaninda, finansal sorumluluklar
da yargi bagimsizliginin saglanmasi konusunda dikkate alinir. Bir devlette bdyle bir konsey kuruldugunda, yapisi
analiz edilmelidir. Bu sekilde bir konsey kurmayan Ulkeler bulunmaktadir, benim Glkem Cek Cumbhuriyeti’nde
de boyle bir yapi bulunmadigini séylemeliyim. Bu neden buytk ihtimalle 2015 yilinda yapilacak olan
degerlendirmede, Cek Cumhuriyeti’nin bazi éneriler almasini bekliyorum.

GRECO, bu konseylerin yapisinin onerilerde belirtilen sekle uygun olup olmadigini, yani belirttigim sekilde
yarg: Uyelerinin en az yansi tarafindan segilip segilmedigini belirler. Ornegin, eski Yugoslavya Makedonya
Cumbhuriyeti’ne bir éneri verilmisti ve bu dnerinin amaci, uygunsuz politik etkilerin saf disi birakiimasi, Adalet
Bakanrnin Yargi Konseyi Baskanligi gorevinin sona erdiriimesi, ayrica hakimlerin terfilerinde s&z sahibi
olamamasi gibi 6nerilerin uygulanarak, yargi bagimsiziginin giiclendiriimesiydi.

Bagimsiz kurumlarin yetkileri de degerlendirilmektedir, 6zellikle de yargi Uyelerinin terfileri ve kariyer suregleri
konulari incelenmektedir. Litvanya 6rneginde, yargi Uyelerinin atanma, tekrar atanma ve kariyer siregleri
konularinda Litvanya’daki yargi kurumlarinin belirleyici 6zelliginin artiriimasi, ve parlamentonun bu konudaki
politik etkisinin azaltiimasi Onerilmistir. Belirtmeliyim ki Litvanya Parlamentosu, yargi organlarinin yaptigi

atamalari onaylamaktadir. Bu, problematik olmayabilir, ancak gtivenli bir sekilde yapilmak zorundadir.

Bagka bir inceleme konusu ise, hakimler ve savcilarin gérevleri arasindaki bagdasmazliktir. Ornegin Hollanda
hukukuna gére Anayasa Mahkemesi Uyeleri disindaki hakimler, parlamento Uyesi olabilirler. Gérevleri boyunca
hakimlik makamlarinda olmazlar. GRECO bu durumu, hakimlerin hakimlik makamlarinda déndikten sonraki
dénemi g6z 6nline alarak yargi bagimsizligina karsi potansiyel bir tehdit ve gorevlerini tarafll yapma ihtimali
gbérmustir. Bu nedenle hakimlerin parlamentoda yer almalar konusunda kisitlama getiriimesi 6énerilmistir.

Anlatigim konular, bugiinkii konferansin konusuna uygun olan -hukukun UstinlGgu ve yarginin tarafsiz ve
bagimsiz olmasi ile iliskisi - ve bugiine kadarki raporlarda belirlenmis olan konulardrr. ilgilenenler igin, tim
raporlar GRECO’nun web sitesinde bulunmaktadir, ben de size daha sonra bilgi verebilirim. Cok tesekkir
ederim.

Prof. Dr. Sami Selcuk: Tesekkiir ederim sayin bagskan. Bu giizel séleni dliizenleyen arkadaslara da tesekkir
ediyorum ve hem de onlan kutluyorum. Meslektaglarimla beni bulusturduklari icin de kutluyorum.

Benden 6nceki konusmalar cesitli ilkelere degindiler ve bu arada iki ayr sistem ortaya ¢ikti. Dikkat ederseniz
bir Anglosakson sistemi 6blri de Kara Avrupasi sistemi. Hemen oradan bir noktaya dikkatiniz ¢ekmek
istiyorum. Anglosakson sistemi ile Kara Avrupasi sistemi birbirine kesinlikle ayirmak gerekir. Deminden beri
hukuk devletinden s6z ediyoruz. Arada bir de hukukun Ustlnliginden s6z ediyoruz. Hukukun GstinlGga
Anglo-Sakson merkezlidir. Kara Avrupa’si sisteminde ise hukuk devleti ilkesi ortaya ¢cikmistir. Ben, birincisini
yegliyorum. Bu ikisini birbiri yerine kullanmiyorum.  Once onu ézellikle belirtmek isterim. Tabi hukukun
UstUnltgu bir idealdir, bir Glkidur. Strekli ardindan kosulmasi gereken bir Glkudir. Biraz énce ¢ok glizel bir
tanim getirdi sayin bagskan hukuk devleti ile ilgili olarak. Fakat ben daima hukuk devleti kavraminin ya da
ilkesinin iceresinde Ustl 6rtlll bir bicimde, devletin hukuk icinde olmadiginin ve sirekli onu hukuk igine gekme
kavgasinin bulundugunu disunirim. Nitekim Kara Avrupasi’nda bu blylk savas hi¢bir zaman bitmemistir.
Buglin de Tirkiye’de ayni kavgayi biz veriyoruz. Ama hukukun Ustiinligl dedigimiz zaman devlet ile birey
ayni diizeydedir. Neyin karsisinda? Hukukun karsisinda. Ctinki hukuku yapma tekeli Anglo-Sakson sisteminde
devletin tekelinde degildir. Kara Avrupasi’'nda devletin tekelindedir. Once onu ézellikle vurgulamak istiyorum.

Simdi buradan bu hukukun Ustinlugu ilkesinin gerceklestiriimesi elbette hem Anglo-Sakson sisteminde hem
de Kara Avrupasi sisteminde kolay olmamustir. TUrkiye biraz gecikerek bunun kavgasini vermektedir. Buglin de
veriyor. Ve bazen de dikkat ederseniz bu kavga doruk noktalarina kadar yikseliyor. Catismaya kadar gidiyor.
Simdi, Fransa’ya baktigimiz zaman hemen oradan bir drnek vermek isterim. Eger, Victor Hugo evini ziyaret
etmigseniz, Paris’e yolunuz dustigl zaman ziyaret etmenizi tavsiye ederim. Evin girisinde Cossette’in bir
heykeli var. Cossette bir kovayl tagsimaktadir. Ama igeriye girdiginiz zaman iceride kursun kalemle yapilmig
bir kag resim goriirstiniiz. Bunlardan bir tanesi de Unli bir ressamin kursun kalemle yaptigi resimdir. Tarihe
dikkat ettim: 1911. Yine, bir kova tasinmaktadir ama uzaktan baktiginizda Cossette kovay tasimaktadir ama
yakina geldiginiz zaman kovay! Jean Val Jean tasimaktadir gii¢lu kollari ile. Ressam bu resmin altina sunu
yazmistir: «Cumbhuriyetin ciliz kollar.» Gunkl Cossette’in kollari hentiz o kovay! kaldirmaya yetmemektedir.
Simdi dikkat ederseniz, 1911 tarihi pek de ge¢ bir tarih degil. 1789 ile 1911 arasini distnurseniz; demek ki
hala bu kavga verilmektedir. BUtin bu tarihi gelisime baktigim zaman, Turkiye’deki gelismeyi biraz hosgori
karsiliyorum ama Turkiye’'nin éninde cok guizel érnekler varken neden bir ¢irpida bunu ¢ézmuyor, 0 zaman
kahrolmaya basliyorum. Bu meslege 40 yil emek vermis bir insan olarak sunu sdyleyeyim. Buglnki konu,
hukuk devletine ydnelik tehditler. Biraz dnce konusmacilar Ulkelerindeki yolsuzluklar tzerine agirhig verdiler,
dogru. Eger bir tlkede yargi bagimsiz degilse 6zellikle kamu gérevlilerinin yolsuzlugunu kovusturmada gti¢likler
ortaya cikabilir. Kamuoyuna da tatmin edici bir resim ¢izemezsiniz. Bu kesin. Bu nedenle is ddniip dolasip yargi
bagimsizligina geliyor. Simdi bir Glkede eder yolsuzluk varsa, ceza hukuku hatta bitin hukuk degerleri korur.
Yolsuzluklar konusuna gelince risvet devlet diizeninde sik sik islenen bir sug ise risvetin ¢ignedigi deger
devletin tarafsizligidir. Bazilarina satin alinabilen bir aygittir, bazilarina da kayirarak islerini daha kolay yapmayi
saglar. Eger bir devlette zimmet sugu var ise sokaktaki yurttag 6dedigi verginin devlet igleri icin degil, kisilerin
cikarlari icin kullanildigini disintyor. Eger bir Glkede yasalara uymadan bazi seyler yapilabiliyorsa bu gérevde
yetkiyi kétlye kullanmadir. Cogunuz diyeceksiniz ki gorevi kétliye kullanma dogru bir tanim mi? Hayir gorev
kullanilmaz ya yapilir ya yapilmaz. Dogru terim yetkinin kdtlye kullaniimasidir. Kamu gérevlisine verilen yetki
yasal sinirlari iginde kullaniimadidi takdirde bu sug ortaya cikar. Yani devlet yasalarin disina ¢ikarak is géren bir
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aygit haline geliyor. BUtln bunlarin yenmenin yolu ise sayin meslektasimin da belirttigi gibi yarginin bagimsiz
olmasiyla mUimkindur. Baska bir garesi yoktur. Kamuoyunun glcli oldugu Ulkelerde yarginin bagimsizigi biyik
glvence altindadir ama ciliz olan tlkelerde bu giivence ne yazik ki yeteri kadar degildir. Yargi bagimsizligi dendigi
zaman ben tek boyutlu ele almiyorum. Birincisi yargiglarin ve bir élglide savcilarin yasama karsisinda bagimsiz
olmalaridir. Nitekim T.C. Anayasasina bakarsaniz 138. Maddeyi okursaniz, dis dinyadan kendiniz soyutlayarak
okursaniz dersiniz ki ne glizel bir diizen bu. Sorun, onu gergeklestirmekte. Dort dortlik bir yargr bagimsizhg
tanimini orada bulursunuz. Ama sorun, uygulamaya yansitmakta. Simdi yasamaya karsi bagimsizlik az gok
Turkiye’de oluyor. Yasama organinin éntine gelen konularda herhangi bir gériisme yapilmiyor. Ama bunun yani
sira siyasetgiler her giin konusuyor. Tam degil onu bastan soyleyeyim. iki: Yiritmeye karsi bagimsiziik. Asil
kiyamet burada kopuyor. Nedir yiritmeye karsi bagimsizlik. 2010 tarihinde yapilmis olan reform bana goére
dogru degildi. Yani dogru olan kesimi vardi dogru olmayan kesimi vardi. Ben size acik¢a séyliyorum. Su anda
kirk yilik meslek yasamimdan c¢ok iyi biliyorum ki Tirkiye’deki yargi¢ olarak gbrev yapanlar bagimsiz insanlar
sadece ylksek yargl organlarinda gorev yapanlardir. Tagradakiler degil. Bunu bilesiniz. Yiritme organinin bir
Uyesi olan adalet bakani eder kendisine bagl bir kurumun- kendisine su an tamamen baglanmistir- baskani
ise tam bagimsiz olsa bile, o kurul bagkanlik ettigi, oy kullandigi strece, o kurumun bagmsiz oldugunu
sOyleyemezsiniz, bagimsizligini kimse bana anlatamaz.

Uglincii bir nokta HSYK toplantilan gizlidir. Simdi siz savciniz yargigsiniz, hakkinizda bir sorusturma yapild.
Ve size bir yaptinm uygulandigini diistiniin. Buna itiraz edersiniz. itiraz imkani var, daha bilyiik bir kurulda
goriistilme imkani var. itiraziniz kabul edildigi takdirde mutlu olursunuz, kabul edilmedigi takdirde sorarsiniz
neden kabul edilmedi. Size bir yanit gelir. Dosyadaki belgelere ve bilgilere gore -bu hi¢ degismez- itiraziniz
reddedilmistir. Simdi size diisen sudur: Kara kara disinlirsiiziinz nasil bir belge var bu dosyada, nasil bir bilgi
var diye ama bilemezsiniz. Biraz dnceki meslektasim, saydamlik, seffafliktan bahsetti. Gin 1siginda demokrasiyi
gerceklestirmenin yolu buradan geger, saydam devletten. Bunun érnegi var mi? Var. italya’da herhangi bir yargic
ya da savci kendisi hakkindaki goériismeyi kurulda bir kenarda oturup izler. Ginkl o goériisme kamuya aciktir.
Burada ciddiyet var. Gerekgeleri dinleyebiliyoruz ama elbette s6z hakkiniz yok. Kenarda dinleyeceksiniz. Herkes
bdyle bir toplantida ciddi olmak zorundadir. Ne oldugunu da 6grenirsiniz. Yarginin hikimete karsi bagimsiz
olmadigini ben burada tekrar vurgulamanin gereg@ini duyuyorum. Artik yargi gékmustur. Zaten TBMM’nin sayin
baskani da bunu séyledi, «Tirk Anayasas’’nin 138. maddesi yani yargl bagimsizligi ile ilgili madde dlmustur»
dedi. Olilyli diritemezsiniz, yeni bir diizen getireceksiniz. Yarginin tiglincii bagimsizligs; yargiclarin birbirine karsi
bagimsizligidir. Bu bagimsizlik da, yine yarginin yliksek organlarinda var, oyunuzu kullanirsiniz, imzanizi atarsiniz.
Diyeceksiniz ki digerlerinde yok mu, evet, onlarda karsi oy kullanabilirler. Eskiden bir sistem vardi. O sistemde
Yargitay ve Danistay Uyeleri ve bagkanlari mahkemelerin vermis oldugu kararlara gére degerlendirme yapar,
yargiclara ve savcilara not verirdi. O not verme sistemi 2011 yilinda kaldirildi ve yillardir bunun kaldinimasini
sOyllyordum ¢linkU yargiclar birbirlerine kargi bagimsizdirlar. Gizel bir adim atildi, bu dogrudur. Biitlin yasalarda
gbrismeleri yapildiktan sonra bir oylama yaplilir. Bu oylama daima en kidemsiz Uyeden baslar. Bu da yargi
bagimsizliginin bir boyutudur. Kidemli Uyelerin etkisinde kalmasin diye, kidemsiz olanlar. Dordiincl bir nokta,
sokaga karsi yargi bagimsizdir. Sokaga karsi yargi bagimsizhigi her giin bu llkede ¢ignenmektedir. Gorsel ve
yazill basinda her giin yargiclarin yerine gecerek hikim kuran insanlar gérirsiniz. Yazar, gizeri, konusani.
Herkes onlarin yerine gegip karar verir. Bunu gergeklestirmek i¢in Tirk Ceza Yasasi’nin 288. maddesi getirdiler.
Bu bir yaptinm. Fransiz ceza yasasinin 435 ya da 436. bir maddesinden alinmistir. Dogru bir diizenlemedir ama
ben bu maddenin hayata gegcirildigini ben bugline kadar hic duymadim. Sokagda karsi yargli bagimsizligi tam
anlamiyla Turkiye’de uygulamada islememektedir. 5. boyutu yargicin yargilama yaparken kendi ideolojilerine,
dinya goruslerine ve inanglarina kargi bagimsizligidir. Onlari ne yapacaktir; salonun diginda tutacaktir. Bu da
yargl bagimsizigini en etik boyutudur. Bunun ne dereceye kadar gergeklestigini sdyleyecek durumda degilim,
onu bilemem. Kisaca 6nemli olan su: anayasanin 138. maddesinde o gérkemli dizenlemeyi uygulamaya
yansitma hinerini henliz gosterebilmis degiliz. Turkiye'nin en dnemli sorunlarindan bir budur. Ceza yasasindan
bulunan bir 6rnegi vermek isterim. Simdi ceza yasasinda i¢ maddede izin sistemi vardir. Bu, 4483 sayili kamu
gobrevlilerinin yargilanmasi ile ilgili yasadaki izinle ilgisi yoktur. Parantez arasinda séyleyeyim 4483 sayili yasa gibi
bir yasa suanda hig¢ bir Avrupa, Asya devletinde ya da Kara Avrupasi’ndan esinlenen Latin Amerika devletinde
yoktur. Afrika devletinde yoktur. Bizde mustesna, bizde var o. Biz de bu izin sistemini gittikce genisletiyoruz.
19. ylizyilda vardi. 1870’de Fransa bunu kaldirdi, 1861’de Bolivya kaldirdi. 1831’de Belgika kaldirdi ve anayasa
ile bunu glivence altina aldi. Dedi ki bu konuda yasa ¢ikaramazsin. Biz ne yapiyoruz, o yasanin uygulama
alanini gelistiriyoruz. Mit yasasi ve benzeri... Biz nereye gidiyoruz dlinya nereye gidiyor. Parantez icinde buna
da dokunayim. Obiir izin sistemine gelince o da sudur. Bazen diisiinceyi ilgilendiren suglar vardir. Bu suclarda,

cumbhuriyet savcisi olaya el koyup, yasa kendisini bagladigi icin dava agmayi distinebilir. O suglarda Cumhuriyet
Savcisi dava dosyasi bir siyasetginin énline gétirir. Bu her sistemde birka¢g madde halinde vardir. Amag sudur:
Cumhuriyet Savcisi siyasi bir degerlendirme yapamadigi igin bir siyasetgiye danisir. Genellikle devlet baskanina
gider. Devlet bagkani bakar, der ki bu davanin agilmasi tlkenin aleyhinedir, izin vermiyorum. Ama bunu gerekge
de gbstermez. Gerekge gosterirse tartisma olur. Clinki siyasi degerlendirmeyi o yapabilir cumhuriyet savcisi
yapamaz. Bakin bagimsizlik burada da ortaya ¢ikiyor. Cumhuriyet Savcisi bir yargi adamidir, bunu yapamaz. Ve
buna benzer davalarda bizde adalet bakanlari gérislerini kamuoyuna duyurmuslardir. Hele bir tanesinden bir
dava agilacagi sirada izin istediler. Unlii bir isimdi. Ne diisiiniiyorsunuz dediklerinde Adalet Bakani kasila kasila
dedi ki “Ben devletime sdvdirmem» demisti. Yargic oldugunuzu dislnin. Dosya 6nlintize gelecek. Beraat
ettirseniz devletinize sévdirmis olacaksiniz degil mi? Mahkum etseniz adalet bakani sevinecek. Siyasetin
etkisi altinda kaldigininiz izlemimi dogacak. Kurumlari iyi anlamazsaniz bdyle potlar kirarsiniz. Hepinize tesekkr
ederim.

Moderatér Sir Edward Garnier: Cok tesekkir ederiz. Benim elimde hazir bir soru var. Zaman ilerliyor, zamani
cok ekonomik kullanmaliyiz. Oncelikle elimdeki soruyu Prof. Selguk-a sorarak baslamak istiyorum. Sorum su,
bazi kuruluglarn ve 6zellikle medya kurumlarinin, mahkeme kararlarindan memnun olmamasi halinde, medya
araciligi ile bu memnuniyetsizliklerini rahatsiz edici sekilde dile getirdiklerini gézlemliyoruz, hatta bazi durumlarda
kararlarin uygulanmadigina sahit oluyoruz. Bunu hukukun iyi sekilde uygulandigi yéniinde degerlendirebilir
misiniz?

Prof. Dr. Selcuk: Bunun cevabi oldukga basit: Hayir. Hukukun uygulanmadiginin ¢arpici bir érnegi kendiniz
vermis oldunuz. Mahkeme karari hosunuza gitmedigi zaman bagirmaya basliyorsunuz. Zaten yargiglarin éniine
gelen her davada yargi¢ iki tarafi birden memnun edemez. Hangi taraf davayi yitirmisse size karsi mutlaka bir
seyler s@yleyecektir. Hatta bazi suglamalar olabilir. Yargi yasaminda biz bunlari yasadik. Bu yeni bir soru degil
bizim eski huylarimizin disa yansimasindan ibarettir. Tesekkur ederim.

Moderatér Sir Edward Garnier: Gok tesekklr ederim, bir sonraki soruyu Helena LiSuchovéyya yoneltecegim.
GRECO:nun internet sitesini inceledigimizde, hukukun Ustunligtine karsi en biyuk tehdidin yolsuzluk olarak
belirlendigini gértyoruz. Bunun neden oldugunu agiklayabilir misiniz? Sizin taniminiza gére yolsuzluk nedir?

Helena LiSuchova: Tesekkir ederim. Bu sabah da belirtildigi Gzere, tehdit hukuka ve yasal streclere olan gliven
ile ilgili. Guveni azaltan hususlar GRECO tarafindan da incelenmistir. Yolsuzluk ayrica, toplumun hem yasal hem
de idari siireclere, 6zel iligkilere ve is iliskilerine olan gliveninin azalmasi olarak anlagiimaktadir. Eger siz esitlige
aykir sekilde rigveti kabul ederseniz, insanlar rahatsiz olurlar. Bu durumda toplum, kendilerine devlet tarafindan
saglanmasi gereken teminatlara ve idari sireglere olan glvenini kaybeder. Yolsuzlugu gelince, sizin de daha
once belirttiginiz gibi, biz yolsuzlugun tek bir tanimina baglh olarak ¢alismiyoruz. Hukukun Gstinligantn tek bir
tanimi olmamasi gibi, yolsuzlugun da tek bir tanimi oldugundan bahsedilemez. Sdyledigim gibi yolsuzluk, isinizi
yaparken, aslinda kabul etmemeniz gereken bir avantajin kabul edilmesidir. Bu avantajin mutlaka maddi olmasi
gerekmez. Bir hizmet, aksam yemegine davet veya bir yerde hafta sonu tatili bile olabilir. Aralik ayinda Prag’ta
katildigim bir konferansta konusuldugu gibi, cinsel bir avantaj dahi olabilir. Avrupa Konsey’inin genel sekreterligi
gdrevini yapan Thorbjorn Jagland’in Avrupa Konseyi komitelerinde belirttigi sekilde cinsiyetler yéninden esitlik,
Avrupa Konseyi’'nin tim eylemlerine ve politikasina yén vermektedir. Biz de GRECO olarak bu bakis agisini
benimsedik ve bazi sonuglara vararak konferanslar diizenledik. Bu konferansta, Ukrayna’da yolsuzluk konusu
icerisinde cinsel ydnden rligvete de yer verilmistir. Bu da artik riigvet kapsaminda sayildidi igin bunu da eklemek
istedim. Tesekkir ederim.

Moderatér Sir Edward Garnier: Bir sonraki soru, Savci William Sorrell’e yoneltiimis. Size gére hikimetin, 6zel
sorusturmalar ylriten savcilarin gérevden alinmasinda veya atanmasinda s6z sahibi olmasi dogru mu?

William Sorrell: Hayir, bunun dogru olmadigini dusiiniyorum, meger ki 6zel atanan savc 1 givenlik ve
bagimsizlik konularinda dogmus olan stiphelerin yok olmasini saglasin. Ancak bu atanma gercege ulasiimasini
ve sorusturmayi kisitlyorsa, goreve getirilen kisi yiksek mevkide de olsa uygunsuz oldugunu diisintriim.

Moderatér Sir Edward Garnier: Tesekkiir ederim. Son soru bana yéneltiimis ve iki béliimden olusuyor. ingiliz
hukukunda riisvet sadece iki kamu hizmeti yoninden mi sinirlandiriimigtir?
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Bu sorunun cevabi hayirdir. Sézlesmede belirlenen sugu isleyen herkese uygulanir. Bu kisinin 6zel sektérde
veya kamu sektdriinde galismasinin 6nemi yoktur. Sorunun ikinci bolimu: Devletin, 6zel hukuk kisilerine karsi
ceza alanindan bagka konularda sorusturma baslatmasi mimkin mudir? Yine cevabim hayir olacak. Devlet,
kendi ceza sistemini 6zel hukuk kisilerine karsi kullanmamalidir, zira bagimsiz hakim ve savcilar tarafindan
yurutllecek bir sistem vardir, aksi durum hukukun tstinliginin kétiye kullanimini olusturur. Saniyorum bizden
bu kadar. Sevgili panelistlere katkilarindan dolayi tesekkur ederim. Bizi dinlediginiz igin tesekkur ederiz.
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Moderator Sir Edward Garnier: May | introduce my fellow panelist: On my far left is Prof. Sami Selguk who |
am sure well-known to everybody here from Turkey. He was as you know, the first president of Turkey’s Court of
Cassation. He was a former leading prosecutor and he is a much published and widely respected criminal law
academic. On my left; Helena LiSuchova, she is from the Czech Republic and she is the head of her country’s
international cooperation department at Ministry of Justice. She is also head of Czech delegation to GRECO
which is the European Council body dealing with anti-corruption. And now on my right, is William Sorrell who’s
the Attorney General for the state of Vermont in the United States. He has been since 1997 and he has been
consistently re-elected ever since. He’s been a state lawyer as well as a lawyer in private practice for a little
while. A lawyer and a Member of Parliament who talks too much: that’s me. But he is also a delegate deal of
voluntary and charitable work as well in his home state.

Our next subject for discussion is ‘Threats to the Rule of Law’ and my role as the moderator of this session is
to try to facilitate and stimulate that discussion, although given our distinguished panellists | am confident that
I will not have to work too hard to do that. | am anxious not to delay proceedings unduly, but before we get
to their contributions, | have been asked to set out some initial thoughts of my own on the rule of law and the
threats which it faces in many countries today and, it has been widely said, in contemporary Turkey.

In particular, | want to draw on my own experiences in supporting, developing and implementing the rule of law
during my career, both as a member of the Bar in London where my practice for the last nearly 40 years has
focused predominantly on the interaction and conflict between freedom of expression and the right to privacy
and reputation, as a British Member of Parliament, and as a Government minister. Nowadays we describe that
conflict through the prism of the European Convention of Human Rights and in particular Articles 8 and 10,
but it is a conflict that has been dealt with for centuries under the common law of England and through statute
and, despite our 60 year membership of the Convention and our ability since the implementation of the Human
Rights Act 1998 to have Convention points decided in English courts, these are not new issues and they are
still much affected by the common law. As an MP | have legislated twice in the last 20 years to adjust the law
of defamation in my country although | cannot say that the law has been greatly improved by either statute
and | have participated in debates about the relationship between the executive, parliament and the media,
mostly recently in the context of the Leveson Report, a judicial inquiry into phone tapping and other criminal
activities by the tabloid press. And as Her Majesty’s Solicitor General, one of the two Government law officers,
| had, amongst many other things, to protect the rule of law and the administration of justice by policing our
laws of contempt of court by making sure that the media and individuals did not publish information that could
prejudice court proceedings, particularly criminal trials.

These experiences highlight three critical areas of significance in the context of contemporary Turkey: first,
the independence and role of the legal profession and the judiciary; second, the role of the executive in
implementing and sustaining the rule of law, and third, the role and significance of a free, independent and
thriving press.

There is no single, orthodox definition of the rule of law but for the purposes of this introduction, | propose to
adopt as a working definition that of the late Lord Bingham, one of Britain’s most eminent recent jurists, where
in his pithy book, entitled “The Rule of Law” (which, as an aside, | would commend to all as essential reading),
he wrote that

“the core of the...principle is...that all persons and authorities within the state whether public or private,
should be bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and
publicly administered in the court.”

The problem of course with any definition of the rule of law is that it is just that, a definition. We can only really
understand the potential range and implications of any threats to the rule of law if we also understand that the
rule of law is not just a formulaic definition, devoid of content. It does not mean simply rule by law, where the
content of those rules is irrelevant. Although an essential and integral part of the rule of law is a clear, defined
and prospective legal framework, the mere codification and de jure existence of a set of principles does not
suffice to protect and implement the rule of law. Take Nazi Germany. Although elements of the constitution
were suspended after 1933, Hitler and his National Socialist government were elected and governed ostensibly
under the Weimar Constitution until their defeat in 1945. There are constitutional arrangements in all sorts of

countries that on their face imply the existence of the rule of law but which experience tells us does not exist
sufficiently, or even at all. Zimbabwe has a constitution and a recognizable judicial system; Russia (and the
Soviet Union before it) has a constitution and a justice system. But | am not sure | would want to have any
commercial or criminal dispute arbitrated in those jurisdictions especially if the government or a friend of the
President of either country had a more than passing interest in the matter.

In contrast, the United Kingdom does not have a codified constitution. Our attachment to the rule of law is

sustained by a series of historical conventions that have the force of law, statutes approved by Parliament,
the cumulative decisions of judges, and international treaties. While our system may be far from perfect,
no one would sensibly suggest that the rule of law operated more effectively in Germany under the Weimar
Constitution in 1938 or in Zimbabwe than it did or does in the United Kingdom then or now.

One of the greatest threats to the rule of law therefore is a literal and formulaic approach to its implementation.
It will be lost upon no one in this room that many of the greatest threats and inroads to the rule of law in the
last one hundred years have been said to have taken place not only because they were in accordance with
the law, but because they were necessary to protect the rule of law. Whether it was Ralph Waldo Emerson or
Dr Samuel Johnson who first came up with this line does not matter for present purposes, but it is apt when
thinking about governments that claim to be taking away constitutional freedoms in order to protect them to
remember it: “The more he talked of his honour, the faster | counted the spoons”.

The lesson of history is clear: when the executive itself invokes the need to protect the rule of law in the name
of the public or national interest, all elements of society - the judiciary, the legislature, the media and the
people on whose behalf the executive acts need to be at their most vigilant to ensure that the fundamental
principles which underpin the rule of law are not eroded or being misused.

The “public interest” and the maintenance of the rule of law are frequently used to justify incursions into the
principle of the rule of law on the basis that they are necessary for the safety of the public and the preservation
of the state. In the late 20th and early 21st centuries, the threat posed by international terrorism has particular
significance in this context. Clearly, if the state succumbs to its external enemies, the rule of law will be lost.
Yet equally, if the State does not uphold the basic principles of law and justice when faced with such threats,
its citizens may well be in no better place than if it had succumbed to the external threat. Only a few years
ago, in the final months of the Labour Government that lost office at the general election of 2010, it tried to
introduce 90 day detention without charge — | stress, without charge, not pre-trial — in suspected terrorism
cases. My party, the Conservative Party, was against it, the Liberal Democrats, our current coalition partners,
were against it and sufficient members of the Labour Party were against it to ensure that the Government
dropped its plans. Under our system the Government is accountable to Parliament and here was an example
of a Government with, on paper, a commanding majority in the House of Commons, having to bow to the
will of Parliament. Of course the threat of terrorism in the United Kingdom was and remains high but very few
MPs wanted to protect liberty by eroding it. The words of the great 17th century English philosopher, John
Locke, remain as valid today as they were in the seventeenth century: “Wherever law ends, tyranny begins”.

| have already said that an independent and fearless judiciary and an independent and fearless legal profession
are fundamental to the maintenance of the rule of law. No better example of this can be found in a case argued
in 1941, at a stage of the Second World War when our fortunes were not at their best, about a Government
minister’'s powers to detain those whom he had “reasonable cause to suspect a person to be of hostile
association”. The case is called Liverside v Anderson. It is worth reading all five of the judgments handed
down in the House of Lords, then our highest appeal court, but if you only read one read the dissenting
judgment of Lord Atkin. His words bear close scrutiny:

“| view with apprehension the attitudes of judges who on a mere question of construction when face to face
with claims involving the liberty of the subject show themselves more executive minded than the executive....
In this country, amid the clash of arms, the laws are not silent. They may be changed, but they speak the same
language in war as in peace. It has always been the pillars of freedom, one of the principles of liberty for which
on recent authority we are now fighting, that the judges are no respecters of persons and stand between the
subject and any attempted encroachments on his liberty by the executive, alert to see that any coercive action
is justified in law.”
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| merely note that as recently as last month, Prime Minister Erdogan was widely reported as making critical
comments about the Constitutional Court’s decisions concerning twitter, the High Council of Judges and
Prosecutors and the internet law. He is reported as stating that:

“This Constitutional institution is defending the commercial law [rights] of international companies while it
should be defending the rights of the public. Everyone should know their place and their boundaries. Everyone
should know their authority.”

No doubt we should all know our place and where the boundaries are; | am just not sure that a politician is
the right person to tell the citizen or a judge what his place should be or what the boundaries that separate
the powers within the constitutional settlement should be. In understanding the importance of the rule of law,
politicians and judges alike would be wise to read all of Lord Atkin’s speech in Liversidge and in particular his
concluding remarks, when he refuted the majority’s ‘strained interpretation’ of the statute in order to give the
Home Secretary broader powers to detain persons in a time of war.

“I know of only one authority which might justify the suggested method of construction: ““"When | use a word,’
Humpty Dumpty said in rather a scornful tone, ‘it means just what | choose it to mean, neither more nor less.”
‘The question is’ said Alice, ‘whether you can make words mean so many different things’.’

I’m not sure of how many you are familiar with the works for Lewis Carroll, Alice in Wonderland but Lord Atkin

make sure that his fellow law lords were made a little more familiar within. Lawyers are, of course, highly skilled
and well practised at making words mean “so many different things”. But the fundamental principles which
underpin the rule of law, are immutable. It is perhaps understandable that politicians, who are responsible for
maintaining national security and who are accountable to their electorate may see a short-term solution to
knotty and difficult questions. The role of an independent judiciary is to see the broader consequences of any
erosion of the rule of law and to act as a check on the power of the executive. It was Lord Bingham, earlier
quoted, who correctly remarked:

“There are countries in the world where all judicial decisions find favour with the powers that be, but they are
probably not places where any of us would wish to live.”

Judicial independence is therefore an essential constituent of the rule of law. If the guardians of the rule of law
do not, or cannot, strive to preserve the rule of law, there can be little hope for the ordinary citizen.

Threats to the rule of law come in many forms. Corruption in the public or the private sector is one of its
more invidious forms, undermining both the principle of equality before the law and the consensual social
acceptance of the rule of law. Traditionally the UK has had low levels of corruption and we have been loath to
do much more to bring the laws against bribery and corruption more up to date, not least because it was not
easy to find an acceptable definition of a corrupt gift or payment. It was always easier to recognise than to
describe so we left the law as it had been for 100 years. The Bribery Act 2010 is however now widely regarded
as one of the toughest in the developed world, not least because of its Section 7 which criminalises the
failure to have systems in place to prevent corruption. This shows the importance of evolving and developing
measures to protect the rule of law, not remaining static and complacent. Complacency is, of course, itself
a major threat to the rule of law but | complacently like to think that the Bribery Act demonstrates a lack of
complacency on the part of British legislators.

On arelated issue, another major threat to the rule of law in far too many jurisdictions, and indeed worryingly in
the United Kingdom, is the accessibility of justice. All too frequently, access to justice and the rule of law is the
preserve of the rich and powerful. Access to justice, both in the criminal and in the civil courts must be available
to all, otherwise equality before the law exists on paper and not in practice. Only last week in London, a major
fraud trial was halted in London because the defendants were not able to secure adequate representation
due to cuts in public funding for criminal defendants. The inability to secure adequate representation and to
achieve equality of arms with the prosecution undermines not just confidence in the justice system but the
rule of law itself. Although | am a Government party MP my opposition to the changes to public access to the
law are well known. They will lead to injustice for the individual victims of crime and for society as a whole
which expects the guilty and the innocent suspect alike to be fairly tried before the criminal courts. It is highly

dangerous and something on which all those involved in the legal profession have a particular duty to guard
against. And | should add that the judge who stopped the prosecution did so not out of political bias against
the Government but in support of the rule of law. And as a further aside which may amuse those of you who
have followed the turbulent saga of the unproven corruption allegations disclosed by social media here in
Turkey, the lawyer representing the defendants in the fraud case in London who, in the best traditions of the
Bar appeared for his impecunious clients for free, was none other than the Prime Minister’s older brother.

In England we have two Law Officers, the Attorney General and the Solicitor General. They are Government
ministers, appointed by the Prime Minister from the party of Government. They are usually Members of
Parliament with all the constituency obligations of any other MP (although they can be members of the House
of Lords) and they accept collective responsibility for Government policy and decisions just like any other
minister. But they are different to other ministers in that they ought to be lawyers of some standing in the
profession and the Prime Minister cannot tell them what to do in their role as Law Officers. They superintend,
but do not manage, the state prosecution agencies, the Crown Prosecution Service and the Serious Fraud
Office. They cannot direct that someone be prosecuted and when a politician is to be prosecuted they are
not even consulted about it. Over the last few years a number of MPs and peers have been prosecuted for
making dishonest expenses claims and a few weeks ago the Deputy Speaker of the House of Commons was
prosecuted for sexual assault and rape. The Law Officers were not told what the evidence was, whether they
might or might not be prosecuted and nor were they consulted about the political fallout of these prosecutions.
Had either Law Officer attempted to interfere or influence the process they would have lost their jobs at once.

They are also the chief legal advisers to the Queen, the Prime Minister and the Cabinet and in that role they
give dispassionate and confidential legal advice and represent the Government in the higher courts, in the
European Court and the ECtHR in Strasbourg. They don’t temper their advice to suit their political party or
to appease an irate Prime Minister. They speak truth unto power and if the Prime Minister doesn’t like their
advice and wants it changed so that the unlawful can appear lawful, they say “No” and if he still insists, they
resign. When a Law Officer resigns because his advice to Government is politically unpalatable you have a
constitutional crisis and it is more likely than not to lead to the resignation of the Prime Minister. This nuclear
option is politically the only weapon the otherwise politically weak Law Officers have and it has not been
used for many years because the unspoken respect for the rule of law and the separation of powers is more
powerful than the desire to get away with breaking the law.

I have frequently described the Law Officers as submarines. They are at their most effective when they are
unseen and unheard. If they surface it usually means they are in trouble or the Government is in trouble. They
don’t reveal the advice on the law they have given the Government anymore than a lawyer in private practice
would broadcast the advice given a client. They patrol the inner reaches of Government making sure that
it and its political ministers who are most effective when they are seen and heard comply with and uphold
the rule of law. There are no statutes setting out what the Law Officers can or cannot do save for one which
allows each to do the work of the other if he is absent. Their behaviour is governed by their own professional
standards and practice built up and adapted since the 14th century. Their loyalty is first to the rule of law,
second to Parliament and only thirdly to the administration of which they are a member.

Lastly | m appreciate I’m getting on, lastly, | want to touch on an area which | know has been much discussed
in Turkey, namely the role of the media and freedom of expression in preserving the maintenance of the rule of
law. Not quite 15 years ago, Lord Bingham who | credited earlier, said this in an appeal concerning a former
member of the security services who was being prosecuted under the Official Secrets Act 1989 for handing
secret information to the press. This is what Lord Bingham said:

“The reasons why the right to free expression is regarded as fundamental are familiar, but merit brief restatement
in the present context. Modern democratic government means government of the people, by the people, for
the people. But there can be no government by the people if they are ignorant of the issues to be resolved,
the arguments for and against different solutions and the facts underlying those arguments. The business of
government, he said, is not an activity about which only those professionally engaged are entitled to receive
information and express opinions. It is, or should be, a participatory process. But there can be no assurance
that government is carried out for the people unless the facts are made known, the issues publicly ventilated.
Sometimes, inevitably, those involved in the conduct of government, as in any other walk of life, are guilty of
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error, incompetence, misbehaviour, dereliction of duty, even dishonesty and malpractice. Those concern may
very strongly wish that the facts relating to such matters are not made public. Publicity may reflect discredit
on them or their predecessors. It may embarrass the authorities, it may impede the process of administration.
Experience however shows, in this country and elsewhere, that publicity is a powerful disinfectant. Where
abuses are exposed, they can be remedied. Even where abuses have already been remedied, the public may
be entitled to know that they occurred. The role of the press in exposing abuses and miscarriages of justice
has been a potent and honourable one. But the press cannot expose that of which it is denied knowledge.”

The argument at that appeal was whether the Act complied with the defendant’s rights to free expression under
Article 10 of the European Convention and whether he had a public interest defence. It was held that whilst
the Act was a prima facie restriction on his right to freedom of expression, the restriction was nonetheless
prescribed by law and directed to the objectives specified in Article 10 of the Convention. The question was
whether the restriction was proportionate or not. As the ban, under the Act was not absolute, but provided
for disclosure with lawful authority provided the correct procedures were followed, sufficient and effective
safeguards to satisfy Article 10 of the Convention had been provided. Sadly, his appeal was dismissed.

On one level, it is understandable why some politicians and people in authority do not want to be subject to
scrutiny but we cannot in a democracy under the rule of law have one rule for some, and another for the rest
of us. If it is right that there is no public interest in the dissemination of false information it is also right there
should be greater public access to genuine public information.

Last year, England abolished the offence of ‘scandalising the court’. It was contempt of court knowingly
to publish derogatory statements about the judiciary or individual judges where those statements would
undermine the administration of justice generally or public confidence in it.

The original justification for the offence was famously described by one judge as the need to “keep a blaze of
glory around the judiciary, and to deter people from attempting to render them contemptible in the eyes of the
public”. That this was a statement from the 18th which shows how far both the rule of law itself has evolved in
the United Kingdom, but moreover how the consensual basis of the rule of law has evolved or eventually was
case in the pretty council last week dealing with this form of contemptive court from malicious where the pretty
council upheld the existence of contemptive court in the context of the constitution.

Keeping the judiciary in an ivory tower poses as great a threat to the rule of law as impugning the judiciary’s
integrity with false and malicious criticism. Any restriction on freedom of expression, even on false and
unjustified criticism, has or could have a chilling effect which deters justified criticism. Although this was an
offence which had fallen into disuse some time ago, the abolition of this archaic restriction has reinforced the
rule of law and the principle of accountability of all before the law.

The internet undoubtedly poses unique opportunities and challenges alike for freedom of expression. It is no
respecter of boundaries and legal jurisdictions. The Arab Spring was kept going by social media. The United
States and British governments have faced with the Snowden and the Wikileaks revelations, also difficulties and
embarrassments. The internet can both be a force for good and for bad. It can reach way beyond the realms of
ink and paper. It has put the English jury system, one of the bulwarks of our criminal justice system, under huge
strain because can it no longer be safely assumed that jurors will only have access to the information they have
heard in court. An English court order prohibiting the publication of information prejudicial to the defendant is
not enforceable against a blogger in California. The internet is no respecter of Government. The ban on Twitter
in Turkey was easily circumvented. An injunction with no effect is no injunction. King Canute knew he could not
control the tides; the courts and politicians cannot independently control the tide of the internet so we must
willingly and pragmatically adapt our laws and our practices to cope.

So that was my overlong introduction and | would now very much like to invite Will, to say a few words and then
I’ll get to ask Helena and then I’ll get to ask the Professor. So Will.

William Sorrell: Thank you Sir Edward and let me join of those thank the organizers for inviting me to participate
in this extraordinary symposium in this extraordinary city, also | want to say that looking at the list of the
presenters for the two days symposium I’'m humbled by the caliber of my fellow presenters. | am not a legal
theorist, | am not an academic. | work as the Chief Law Enforcement Officer of my state in the trenches if you
will in making decisions to try to further the rule of law to enhance justice.

I'm an elected state wide office holder so, | answer only to the voters of my state. They decide whether
I remain in office and my jurisdictional authority is not limited just to the criminal law. | and my assistant
attorneys generals that worked for me have the authority to prosecute all state criminal laws from shoplifting
up to, including murder. But also we enforce, prosecute violations of our environmental protection laws |,
our consumer protection laws, our antitrust laws against the anti-competitive behaviours in commerce. Our
campaign finance laws that set the rules during; spending in gathering of money during the collecting money
in conjunction campaigns for elective office. And we enforced our civil rights laws against discrimination in the
realm of employment. So it have broad jurisdiction and authority; it's a demanding job but at the same time it’s
a job that provides very rewarding opportunities to enhance the safety, health, and quality of life of Americans.

| thought for my remarks | would start with what is really the guidepost for me as | approach my job and that is
the oath of office that | take at the beginning of each of my terms of office so, this is an oath that | have taken
in very public form 8 different times. And it’s not long its actually quite brief and has three main provisions. First
is that, | swear that | will be true and faithful to the state of Vermont; and | will there in that | will not directly or
indirectly do any act or think that is injurious to the constitution of the state or the government of the state.
So that provision | essentially swear a legions to the bedrock of our system, our state constitution into the
government. And there is a second very brief provision where | swear that | will support the constitution of the
United States, the bedrock of the whole system in the United States of America. It is the third provision that
| really want to focus on today as he talk about threats to the rule of law. In that third provision, | swear that |
will faithfully execute the office of the Attorney General for the State of Vermont and that | will there in do equal
right and justice to all persons, to the best of my judgment and ability according to law. And, | submit to you
that if you pay attention to that oath of office in particularly that third provision that | just talked about that is
a tall order. Because if you look at the wording to do equal right and justice to all persons, that means that in
deciding to commence investigations, to conduct investigations, to choose to bring charges or allege violations
of state statutes whether civil or criminal. That | will show no favouritism to my friends or my family. Nor to those
in my political party, nor to those of my race or religious persuasion. The flip side of that, is that | won’t single
out for persecution or special treatment, those individuals who are enemies of mine or not enemies but maybe
those due to race, ethnicity, where they live, political persuasion, religious beliefs that are different from mine.
Those individuals who perhaps | just feel less comfortable with than others. It was suggested this morning
that no system the rule of law is perfect and certainly not perfect in my state nor in my country. And that’s
just looking at the system but the justice system is run by individuals and just in the same way that no system
is so perfect, individuals are not perfect. And so we are subject in making are investigative and enforcement
decisions to trying to be aware of our own individual biases, our fears, our discomforts. And try very hard to
set those aside and to not have them, have an influence on the decisions that we make. At the same time |
don’t think there’s any question but that justice system under the rule of law does not mean that everyone is
treated exactly the same, no matter what the situation. Nor are those of us who make our subjective decisions
to investigator to enforce, to prosecute, to convict. Nor are we robots but rather we are asked to make our
best subjective decisions. That same oath of office that | mentioned, | administer and | make a point personally
of administering of each and every one every one of my new assistant attorneys general. And | ask them to
consider the language of the oath and what that means.

| also bring another consideration, raise another consideration particularly for those who are working for me
in the enforcement arenas that I’'ve just mentioned or in working with what we called vulnerable populations
those who are example who are in the custody of the state because if they haven’t been convicted of crime, so
there in prison. Others who perhaps due to mental health needs or issues have been taken into custody by the
states that they may receive care either an institutionalized setting or out in the community under some strict
supervision. Some are the children we have taken to custody because they have been abused or neglected
or the cases that we bring in the most severe, abusive neglect cases where we seek to terminate the parental
bounds of parents. So that children may be placed for adoption. Particularly for those assisting AG’s were
going to be working in those kinds of enforcement arenas or involved in cases, involving vulnerable those
citizens who are vulnerable in state custody and control. | tell them to go read the ethical rules that govern
lawyers in the state of Vermont. But with particular emphasis on those provisions that talk about government
lawyers, enforcement lawyers and we under those rules are not simply to play by the rules of court. Nor are we
simply to be zealous advocates for whatever position where espousing. Rather we have some special provision
on the ethical rules in that is not just to be a zealous advocate but, to seek justice. So that prosecutors under
our system our jobs are quasi-judicial, if you will, and | tell my people you are to seek justice as you go about
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performing your duties. And | was in New York City at a meeting last week. And one of the very rainy night,
| was walking along the street. So all these people with umbrellas are hopefully umbrellas lined up along the
sidewalk and | thought what could keep everybody here with us torrential downpour. And then, | looked up and
noticed the opening new Spiderman movie. So | was reminded of another thing that | tell my assistants A. G’s
and the sentiments are at least distributed with Spiderman | suppose that’s true but | know my mother said
that to me a very long time ago and that is “With great power comes great responsibility”. And so | tell those
who work for me following the suggestion the panel this morning to exercise restraint. You have such great
power under our system. Give yourself room for error by exercising restraint. Under use your power rather than
overuse of your power.

| have said that | very much like my job. | wanted to talk just for a minute or two or three about something that
| do not like and that | when | have experienced it in Vermont and | am aware of it elsewhere. | think it is just
plain wrong and that is undue meddling the interference with me and my office trying to do our jobs in terms of
deciding what cases to investigate, how those investigations are conducted; making the prosecutorial decision
to bring charges and then to resolve a cases if possible. | think the independence of the judiciary is hugely
important but the independence of the prosecutors and investigators is hugely important. When | have had
situations when prominent people have tried in my view to show favouritism to some or much less favouritism
to others | have considered for me to have done that, even really consider doing that to be a violation of my
oath of office and certainly inconsistent with the rule of law. Professor Pildes this morning talked about situation
in U.S. history of President Roosevelt the so-called “packing” or trying to pack the Supreme Court. | want to
talk a little bit about slightly more contemporary U.S. history and situation involving the highest levels of the
meddling with the justice system and situation that many consider to be very sad chapter in U.S. legal history.
And if you do an online search and look up the term “Saturday Night Massacre”, you will see elaboration of
what | am going to talk about right now. The Saturday Night Massacre very briefly flowed so called Watergate
affair in 1972 during the presidential election campaign. First let me just set some of contexts that the 1960’s in
the early 1970’s were times of tremendous turmoil in the United States. 1963 our young progressive President
John Kennedy was assassinated before his time. In spring of 1968 Martin Luther King, a civil rights leader, in
the country was assassinated in just a month or two later when president Kennedy’s younger brother Robert,
a candidate for president, another progressive candidate was assassinated during his election campaign.
During the 1960’s and in early 1970’s United States was involved in a very unpopular war in Vietnam, and those
great turmoil the country on Civil Rights arena. In June of 1972, a number of man with former ties of the US
intelligence services were arrested breaking into the headquarters of the President Nixon’s opposition party,
the Democratic Party. They were looking to plant a bug in the offices. And as investigation continued, serious
questions arose as to other the highest levels U.S. governments were behind the so called Watergate Burglary.
Ultimately, concerns that there be a fair and independent examination of these connections those calls for a
special prosecutor. And esteemed the Harvard law professor former Solicitor General United States Archibald
Cox was named the special prosecutor to investigate and decide who violated our lives no matter how high
and to respond accordingly. And in the fall of 1973 in October, Archibald Cox having learned that there were
some recordings allegedly made in the Oval Office in the White House that might have subject matter that was
relevant to his investigation. He issued a subpoena for the so called White House Tapes.

President Nixon and those with him decline to respond to the subpoena in the offer to compromise October
19th of 1973 the special investigator Archibald Cox and official prosecutors rejected the compromise and
said the subpoena stands. On the next day President Nixon called his Attorney General Elliot Richardson and
he appointed and told him to fire Archibald Cox. Elliot Richardson declined, resigned from office. The job of
Attorney General went to the number 2, also an appointed position, William Ruckelshaus. He was told to fire the
Archibald Cox. He refused and resigned from office. Finally the third in line the individual Robert Bork did in fact
fired Archibald Cox that set off a fear in the country, set off a fear president’s own party. This kind of intervention
in this investigation and the actions of the special investigator was just doing his job. Fast forward to the next
year to 1974 the president was reelected in November of 1972; the 1973 the Saturday Night Massacre, 1974
the president facing certain impeachment and conviction before to congress resign and disgrace, several of
his top level staff were imprisoned. Thus the end of the so called Watergate Affair, basically the end. Low point
in U.S. legal history indeed but ultimately, arguably a high point and ultimately justice prevailed so | point that
out to show that we’ve had our issues in the United States as you do here, in Turkey. But, dedication of rule of
law can not only earn, but maintain and increase respect for the rule of law and those who administer justice.
Thank you for letting me to participate.

Helena LiSuchova: First of all | wanted to thank also the organizers for organizing this event and for inviting
me on behalf of GRECO to inform you on our activities and processes and the current monitoring that is going
on, which is very pertinent to rule of law and the situation of Turkey at the moment.

So GRECO, the group of states against corruption was established in 1999 as an enlarged partial agreement
by seventeen member states of The Council of Europe. Enlarged partial agreement means that not only the
members of the Council of Europe, are invited to participate but also other countries. At the moment members
are all 47 member states of the Council of Europe plus 2 we had the USA and The Belarus which joined as the
latest member.

GRECOQO’s objective is to improve the capacity of its members to fight corruption by monitoring and that is
done through by mutual evaluation and peer pressure. To monitor the compliance of it comes to Europe with
corruption instruments which set standards in this area. Namely those are the 20 guiding principles for the fight
against corruptions and the criminal and civil law conventions on corruption and in additional protocol to the
criminal law convention. GRECO’s monitoring comprises of an evaluation procedure which is based on onsite
visits and followed it up by an impact assessment so called compliance procedure designed to apprise the
measures taken by its members of implementory recommendations emanating from country evaluations. In its
previous rounds GRECO dealt with a wide range of issues as such as anti-corruption bodies, immunity of public
officials as possible obstacles in the fight against corruption. The protection of individuals, the whistleblowers,
those are the individuals who reports the suspicions of corruption. The confiscation of corruption proceeds
incriminations provided for by the criminal law convention on corruption and the transparency of the party
and election campaign foundings. The current forth evaluation round which was launched in January 2012 is
devoted to corruption prevention in respect of members of parliament, judges and prosecutors. The outcome
of the forth evaluation of Turkey will be most interesting with regard to the theme today discussed. But Turkey
has not been yet evaluated. Nor my country that matters the Czech Republic so | can only use examples from
14 countries that have already undergone the evaluation. There are reports have been published. Three more
reports were adapted in December plenary meeting but we are still waiting the authorization of publication. The
theme of the fourth round has clear links with GRECO'’s previous works notably the second evaluation round
which examined the executive branch of public administration, focusing on corruption prevention in respect
of parliamentarians is a continuation of GRECO’s scrutiny on political financing during the third evaluation
round and prevention of corruption regarding judges including late judges. And prosecutors represent and in
depth follow up particularly important element of the first evaluation round. And that was the independence of
judiciary.

As | have mentioned at the beginning GRECO monitors standards set by the legal instruments of the Council
of Europe. The most important in respect of statute of judiciary of the criminal law convention resolution from
1997 on 20 guiding principles for the fight against corruption and recommendation of the Committee of Minister
of Judges, independence, efficiency and responsibility which has been adopted in 2010. The convention’s
principal aim is to harmonize the criminal laws of contracting states in respect of corruption offences. The
parties undertake to adapt such legislative and other measures as maybe necessary to establish as criminal
offences. The different forms of corrupt behaviours are numerated in the convention. This obligation applies
to bribery both active and passive of domestic and foreign public officials including judges and prosecutors,
national and foreign parliamentarians as well as members of international parliamentary assemblies, officials
of international organizations, judges and officials of international courts and to bribery in the private sector. It
also applies to trading an influence account offenses in the laundering of proceeds from corruption offences.
The 20 guarding principals adopted by resolution in November 1997 where elaborated by the multidisciplinary
group of corruption which was in fact predecessor against corruption. Two principals named as principal 3&7
are focusing amongst others on independence of judiciary. Principal number 3 reads that “those in charge
of prevention, investigation, prosecution and adjudication of corruption offences enjoy the independence
and autonomy appropriate to their functions, are free from improper influence and have effective means for
gathering evidence, protecting the persons who helped the authorities in combating corruption and preserving
confidentiality of investigations”. Principle number 7 obliges the states to promote specialization of persons or
bodies in charge of fighting corruption and provide them with the appropriate means and training to perform
their tasks. The performance of Turkey in these areas has been evaluated in 2005. GRECO was provided
with all the relevant laws of the constitution with the information on the appointment of a Supreme Council of
Judges and Public Prosecutors, members applicable at that time and with the procedure of appointment and
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securing the independence of judges and prosecutors. Already at that time in 2005 the Greco recommended
to further enhance the independence of judges vis-a-vis the Minister of Justice concerning their supervision
and appointment.

In 2007 when the compliance reports has been adopted assessing the progress of the Turkish authorities with
the implementation of their recommendation, GRECO observed that there was no real progress in ensuring
greater independence of judges on the executive powers in relation to their appointment and supervision
which was still entitling the Minister of Justice. The final assessment has been made in 2008 when Turkish
authorities reported on the preparation of the judiciary forms strategy plan, which we heard today went through
with several different statuses of reforms. Although there was some progress as by assessed by The GRECO
in 2008 the major obstacle remained and that is the Minister of Justice has been still represented by minister
himself. And that he remained the chair of plenary of the Supreme Council. As the reform of judiciary has still
been going on recommendation has been asset as partly implemented. GRECO has not been dealing with the
issue further because that evaluation round has been terminated in respect of Turkey in 2008. All these and
more issues are dealt with in more depth during the current monitoring round and launched in January 2012.
These are based on the third importance standards of the document that | mention earlier. And that is the
recommendation on judges from 2010. Turkey will be monitored in coming years as to its abidance with these
rules.

| will cite some of the recommendations just that you aware of the scope of the assessment. Paragraph 4
in fact states that the independence of individual judges safeguarded by the independence of judiciary as a
whole. As such it is a fundamental aspect of rule of law. Other parts of the recommendation state that the
independence of the judge and of judiciary should be enshrined in the constitution or at the highest possible
legal level. Where judges consider that their independence is threatened, they should be able to have recourse
to a council of judiciary or another independent body. Another important message is contained in chapter 2,
the external independence of judges which is not a prerogative or privilege granted in judges” own interest but
in the interest of the rule of law and of persons seeking and expecting impartial justice. The independence of
judges should be regarded as a guarantee of freedom, respect for human rights and impartial application of the
law. With regard to internal independence, the recommendation states that judges should be independent and
impartial in their decision making and able to act without any restriction, improper influence, pressure, threat
or interference, direct or indirect, from any authority, including authorities internal to the judiciary. The standard
setting document also covers the establishment of councils for the judiciary as independent bodies, which
seek to safeguard the independence of the judiciary and states that not less than half the members of such
councils should be judges chosen by their peers from all levels of the judiciary. In exercising their functions,
councils for the judiciary should not interfere with the independence of individual judges. Status and career,
tenure and irremovability of a judge and his liability as well as ethical codes for judges are also covered by the
recommendation.

All these questions are of interest to GRECO during the Fourth Evaluation Round. As | have said before, Turkey
has not been evaluated yet, and wont be evaluated in 2014, so | will speak generally about the areas that
emerged from those 14 publicly accessible reports. The main focus is on, first transparency, accountability,
rule of law and independence, judicial and prosecutorial carriers, courts of conduct for judges and prosecutors
and members of the parliament all three groups/areas of people are covered, conflicts of interest and the issue
of gifts, decoration of assets, income and liabilities, including the question whether at spouses and other close
relatives of the person have to report on their assets and income and disciplinary measures. The question of
existence of Judicial Council its composition and powers always triggers huge debates. Such self-governing
bodies of judiciary responsible for recruitment, careers, but also financial matters are the ones considered
to ensure independence of judiciary. When a Judicial Council in a country is established, its composition is
subject to analysis. There was not one country yet, that has not established such Council. | have to say that in
my country, in the Czech Republic, we do not have a judicial council, not the council for the prosecutors. So |
expect when we are evaluated, probably in 2015 we will receive some pointed recommendations.

GRECO assesses whether the composition of such Councils complies with the recommendation of ministers,
meaning, whether membership of judges is at least half of all members and the way members are appointed to
the Council. For example, the Former Yugoslav Republic of Macedonia received a recommendation, in order
to strengthen the independence of the judiciary from undue political influence, ex officio membership of the

Minister of Justice in the Judicial Council should be abolished, although the Minister could not be a President
of the Council, nor could he vote on the appointment or promotion of the judges.

Powers of such independent bodies are evaluated as well, especially with regard to appointment and career
progression of the judiciary. In case of Latvia, GRECO recommended to strengthen the decisive influence of
the relevant self-governing judicial bodies (in this case the Judicial Council and Judicial Qualification Board)
and decrease the risk of political influence of the Latvian Parliament in the appointment, reappointment and
career progression of judges. | should explain here that Latvian Parliament — the Saeima - confirms judicial
appointments which are done by the judicial qualification board. This in itself may not be problematic, but
must be properly safeguarded.

Another point of interest is the question of incompatibilities of functions of judges and prosecutors. Interestingly
under the laws of the Netherlands, judges — except for judges of the Supreme Court - may be members of
either of the chambers of the Parliament. For the duration of their mandate they are on leave from their judicial
office. GRECO considered this as a possible threat to independence and impartial execution of the function of
a judge after his/her return to court and therefore recommended to restrict the simultaneous holding of office
in the Parliament and of a judge by law.

Those, | believe are the main findings of the so far adopted reports with regard to the theme of today’s meeting
- rule of law and connected independence and impartiality of judiciary. If you’re interested all the reports are
published at the website of GRECO. Or | can give you some information later. Thank you very much.

Prof. Sami Selguk: Thank you dear moderator. | also thank to the organisers of this beautiful organisation and
| congratulate them. | also congratulate them for bringing me together with my colleagues here.

The speeches before me touched on some principals and two separate systems have appeared, which are
civil law and anglo-saxon system. | would like you to focus on that these should be definitely separated from
each other. We have been talking about the rule of law, which is based on Anglo-saxon system. On the other
hand, the basis of state of law is civil law. | prefer the first one, and | do not use this instead of the other one,
I would like to highlight this firstly. Of course the rule of law is a basic principal, which should be discussed
about all the time. The moderator defined the sate of law in a very good way. However | always think that the
state is not in the scope of law, and there is an effort which is trying to swallow the state into the law. As a
matter of fact, the discussion on this never ended in civil law. Today, we have the same discussions in Turkey.
When we say the rule of law, the state and the individual are on the same level. Against what? They are on the
same level against the law. | want to highlight that establishing the law is not in the monopoly of anglo-saxon
system, but in the civil law system.

Establishing the rule of law of course was not easy in both anglo-saxon and civil law systems. Turkey is
struggling to establish it with a little delay and today is continues. If you pay attention, you can see that this
comes to a level of fighting and confrontation. Now | would like to give an example from France. If you have
visited Victor Hugo House, which | would suggest you to do so, there is a statute of Cossette, carrying a
bucket. When you step inside, you see some charcoal drawings. One these drawings has been made by a
very famous artist, dated 1911. Again a bucket is being carried, but when you get closer to the drawing, you
see that Jean Val Jean is carrying the bucket with his strong arms. The artist has written “weak arms of the
republic” below the drawing. Because Cossette’s arms are not strong enough to carry the bucket. If you pay
attention, the date is not a very old date. If you think the years between 1789 - 1911, we can see that this fight
is continuing. When | consider these historical developments, | may look with favour on the developments
occurring in Turkey, but | am grieved when | think that Turkey cannot immediately solve these problems,
although there are lots of beautiful examples in front of it. | spent 40 years for my career, then let me tell you
this: Today’s subject is the threats to the rule of law. Previous panellists touched on the threats in their own
country, which is correct. If the judiciary is not independent in a country, it is not possible to investigate the
public officers’ corrupted acts properly. You cannot satisfy the public as well, this is for sure. So the topic goes
the full circle and comes back to the independence of judiciary. If there is corruption in a country, criminal law
sanctions protect the judicial principals. If bribery is a crime which is being committed very often, then the
impartiality of the state is being violated. For someone the state can be bought, and for the others the state
lets them to deal with facts in an easier way. If embezzlement is being committed, the public thinks that the
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taxes they are paying to the state is being used for someone else’s benefits. If it is possible in a country to
act without complying with laws, this is the abuse of authority. Most of you will question whether this the true
terminology. The duty cannot be used, it will be done or not. The true terminology is the abuse of the authority.
This crime appears when the public officers do not use their authority in legal limits. So the state becomes
an institution which operates out of legal limits. In order to overcome such a situation, the judiciary must be
independent, and there is no other remedy for that. The independence of judiciary is safeguarded where the
public opinion is strong, otherwise, it is not safeguarded enough. | do not handle the issue of independence of
judiciary just from one angle. Firstly, the judges and the prosecutors should be independent against legislative
branch. As a matter of fact, if you read article 138 of the Constitution, you would say that such a beautiful
regime, by isolating yourself from the world. The problem appears when you try to practise it. You can find
the excellent definition there. However practising it is a problem. | should say that the independence against
legislative branch more or less occurs. There is no discussions on the subjects that are brought before the
legislative branch. Additionally the politicians talk everyday, but not completely. Second is, the independence
against executive branch. The main trouble arises here. What is the independence against the executive?
For me, the reform in 2010 was not true in my opinion. | mean there were some true approaches, and wrong
approaches. | am clearly telling you. The thing | know from my 40 years career is the thing that the independent
officers are the ones who works in the higher judicial bodies, not the ones working in the bodies in the country.
You should know this.

The minister of justice is a member of the executive branch and if he is the president of an institution which
is directly linked himself, and if he has the right of voting, then you cannot say that that judicial institution is
independent, no one can say this.

Thirdly, the meetings of the Supreme Board of Judges and Prosecutors are confidential. Assume that you are
a judge or a prosecutor, then an investigation is being continued against you, then they implied sanctions on
you. As there is a chance to object, you will object this, and this can be discussed by a bigger council. You
become happy in case they accept your objection, but if they reject, then you ask why they did reject your
objection. They give you an answer, which never changes, stating that your objection is dismissed as per the
information and documents in the scope of the file. Now you start to think: What kind of an information is there
in the file, but you would never know. My dear colleague touched on transperency. Practicing democracy
is possible thorough transparent state. Is there an example of this? Yes. In Italy, a judge or a prosecutor is
entitled to attend the meeting about himself as an observer, because it is open to public. Here you can see
seriousness. You can hear the reasons but you do not have a right to talk. You will only listen. Everybody has
to be serious in such a meeting. You can also learn what actually happened. | need to highlight again that the
legislative is not independent agains the government. Now the judiciary is collapsed. The president of Grand
National Assembly of Turkey has also mentioned that. He said that “The article concerning the independence
of judiciary, article 138 of the Constitution is dead.” You cannot bring a dead to the life, you have to create
a new regime. The third independence of judiciary, is the independence of judges between themselves. This
independence occurs in high level judicial bodies, you vote and you sign. You will ask the other judicial bodies,
yes, they can vote as well. There used to be system, where the members of the Court of Appeal and Council
of State makes their evaluation in light of the decisions given by the courts, then give marks to the judges and
the prosecutors. This system has been abolished in 2011, and | have been telling them to abolish for years
because the judges must be independent against each other. It was a beautiful development, that is true.
After completing the discussions regarding all of the legislatives, voting starts. This always starts with the
most junior members. This is one of the dimensions of the independence of judiciary. In order to prevent the
junior member to be influenced by the senior members, this is being done. The fourth point, the judiciary is
independent against the streets, which is being violated everyday in this country. Everyday you can see people
who acts like a judge and makes decisions in the media, who are mostly the journalists and authors. Everybody
makes a decision instead of judges. In order to make this possible, they brought article 288 of Turkish Criminal
Code. This is a sanction. This has been adapted from articles 435 or 436 of French criminal code. This is such
a appropriate provision, however | have never heard that it has been applied in practice. The independence
against the streets cannot be practiced in Turkey properly. The fifth dimension is the independence of the
judge against his own ideas, opinions and beliefs. What he is supposed to do is to leave them outside of the
courtroom. This the most ethical dimension of the independence of judiciary. | am not able to say to what
extent this is being applied, | cannot know this.

Briefly, the important point is this: We could not manage to apply the excellent provision provided by article
138 of the Constitution. This is one of the most important problems in Turkey. | would like to give an example
from the criminal code. The allowance system appears in three provisions in the criminal law. This is not related
to the law regarding the trial of the public officers numbered 4483. By the way, | would like to say that no law
like the one numbered 4483 occurs in neither Europe, Asia, Africa nor civil law countries. Only Turkey has it,
and we are progressively developing it. We also had it in the 19th century. France removed it in 1870, and so
Bolivia in 1861. Belgium removed it from its laws in 1831 and safeguarded this removal with its Constitution,
by saying that you cannot make a law about it. On the other hand what we are doing is to enlarge the area of
practice of that law. Laws such as law on National Security Organization and etc. Please see where the world
is going, whereas where we are going. | would like to touch on the other allowance system. Some crimes are
regarding the ideas. For such crimes, the prosecutor may set in the file and think to file the lawsuit. In these
cases, the prosecutor takes the file before a politician. This fact occurs in every system with some provisions.
The aim is: The prosecutor goes to a politician as he cannot make a political evaluation, and generally this
person becomes the head of the state, the president. The president looks at the file and say that filing such a
lawsuit is against the benefits of the state, and says | do not let you to do so. If the president shows a reason,
there might be a dispute, because only the president can make the political evaluation, but the prosecutor. You
can see that here the independence appears again. The prosecutor is a member of judiciary, he is entitled to
do this. In cases like these, the minsters of justice announced their opinions to public. Especially there was a
case where they requested permission to file the lawsuit, where the suspect was famous. When they asked
the opinion of the minister of justice, he arrogantly said that “ | will not let them to slang my state”. Assume
that you are a judge and they will bring the file in front of you. If you decide to absolve, you will be deemed as
you let them to slang to the state, whereas if you decide conviction the minister of justice will be happy. The
impression that you have been affected by politics will arise. If you cannot understand the institutions of the
state, you will naturally drop a clanger. Thank you very much everybody.

Moderator Sir Edward Garnier: Thank you very much indeed.

| have some question have already been submitted by the members of the audience. Invite the members of
panel here. Please use your time very economically. Time is marching on. | was going to start with asking Prof.
Selguk to this question which is asked by a member of audience here.

The question is we observe that certain circles such as some of the media try to make the courts bring them
disrupted when they are not happy with the decisions and in some circumstances at court decision not even
executed or implemented. What is your assessment to this in relation to good conduct of law in this country?

Prof. Selcuk: The answer is simple: No. You yourself gave an impressing example of the law not being applied.
You start to shout when you do not like the decision of the court. As a matter of fact, a judge cannot make
a decision which will satisfy both parties of the case. The one whose request is dismissed will always have
something to say. Also, there might be some accusations. We had seen these problems in our careers. This is
not a new fact, it is just a reflection of our old habits to the world. Thank you.

Moderator Sir Edward Garnier: Thank you very much indeed. The next question is addressed to Miss Helena
LiSuchova. And the question asks we observe that as we looking the GRECO website you are counting
corruption as one of the top threats to the rule of law. Why is that? Can you explain why? What does corruption
mean within the confide of your limit?

Helena LiSuchova: Thank you. We’ve heard today in the morning already on the threats to trust in legality
and legal process. That is also covered by the GRECO what is considered as process which undermines
the trust. Corruption is understood also as process undermines the trust of public into proceedings, both
in administrative and judicial proceedings, private relations and private business. If you are accepting bribe
you are getting an advantage that you are not entitled to the equality of parties and people is disrupted. The
public then lose its trust in the processes and the guarantees that state should give them. As to the corruption
we don’t work with a definition of corruption as you said earlier. There is no single orthodox definition of rule
law and there is neither one for corruption. So as | said corruption is any advantage you are not entitled to
or you get in the process of your work. It doesn’t have to be only monitoring pecuniary benefit. It can also
be a service, invitation to dinner, to week-end somewhere... But it can also we were discussing in December
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at a conference in Prague. It can even be the providing sexual services. | should go back to the policies of
Council of the Europe the Secretary General Mr Thorbjern Jagland announced last year that the committees
of Council of Europe in short gender equality mainstreaming for all policies and activities of Council of Europe.
We in GRECO introduced this aspect, the corruption, during panel 2013 we came up with some outcomes of
discussions we had a conference. There as one of the studies that was presented namely on high education
on corruption at Ukraine. There it came up even sexual services might be considered as a bribe so that’s why
| mention that as well. Thank you.

Moderator Sir Edward Garnier: The next question directed to Attorney General William Sorrell. Do you think
it is right that government should be able to influence the naming particular prosecutors all removing particular
prosecutors or judges who are concerned with particular criminal trials and investigations.

William Sorrell: No | think that’s inappropriate unless the appointment of the special investigator or special
prosecutor is a respond to legitimate questions that have been raised about either confidence of the investigator
or the independence and integrity of the prosecutors. But if there is attempt to influence which are design in
more to restrict determination of the truth getting the actual facts then | think that is inappropriate no matter
it’s an high executive ranked official, member of the judiciary or legislated branch that seeking to limit in the
investigation.

Moderator Sir Edward Garnier: Thank you. The last question is addressed to me and is in two parts. Does
bribery and the English law is it restricted only two public services?

The answer of that question is no. It implies to anyone who commits the crime describe in the act. Does not
matter if it is private or not.

The second part of the question is: Is it permissible for the governments to initiate criminal law other
investigations into private citizens or corporations for reasons other than strictly criminal law reasons. For again
the answers is no. Governments should not direct the use of the criminal justice system for its own private or
political ends that criminal justice system is there to be administered by independent prosecutors and judges
and it would be an abuse of rule of law where it to be otherwise. Then | think this is enough from us. Thank you
my fellow panellist for your contributions. Thank you for listening to us.
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Bu konusmayi yapmak ve géruslerimi sizlerle paylagsmak icin beni davet ettiginiz i¢in tesekkir ediyorum. Uzun
yillardir TUrkiye ile ilgilenmekteyim, en azindan Avrupa Parlamentosu’na katildigim 1996 yilinda bu yana 18 yildir
yogun sekilde Turkiye'yi takip ediyorum. Bagsbakan’in gegtigimiz giinlerde sdylediginin aksine sadece tek bir
kaynaktan degil farkli kaynak an bilgiler aliyor ve kendimi Turkiye’deki gelismeler hakkinda bilgilendiriyorum.
Neler olup bittigini etraflica anlayabilmek igin farkl kaynaklardan yararlanmaniz sarttir.

Eminim sunu fark etmigsinizdir: hikimeti elestirdigim zaman CHP veya diger partiler memnuniyetlerini
belirtiyorlar, muhalefeti elestirdigimde ise hikimet benden bahsediyor. Sadece, buradan bile Ulkedeki
siyasi iklimin ne kadar birbirine zit ve gergin oldugunu anlayabiliriz. Buglin daha 6énce de gliven, 6zellikle de
karsilikli gliven konusunda burada konusmalar yapildi. Tlrkiye’de maalesef karsilikli gliven noktasindan epey
uzaktayiz ve farkl siyasi glicler de yogun sekilde birbirlerine glivenmiyorlar. Muhalefet ile hiikimet arasindaki
gerginlige ilaveten son zamanlarda bir de hiikiimet ile Gilen Hareketi arasindaki miicadele ortaya cikti. Kimileri
bu hareketin toplumu béldigiinden bahsediyor, ancak en azindan hiklmetin onlarn devletin altini oymakla
sucladigini hepimiz biliyoruz.

Turkiye’deki olaylar hakkinda detaya girmeden 6nce, ¢ok daha gegmise, bagka bir tarihe gitmek istiyorum. Bu
etkinlik igin bir araya geldigimiz bugtinden birkac hafta énce 1. Dlinya Savasr’nin baglangicini andik. 1. Dinya
Savas! sadece iki biylik imparatorlugun - Avusturya-Macaristan imparatorlugu ve Osmanli imparatorlugu -
yikilmasina sebep oldugu icin dnemli degildir, ayni zamanda farkl siyasi glcler arasindaki miicadelenin odak
noktasi oldugu i¢in de cok 6nemlidir. Bir yanda daha milliyetci 6zellikteki glcler, diger yanda ise daha kozmopolit
ve uluslar Ustl glcler. O dénemde tim Ulkelerde milliyetcilik akimi iki ylztnd birden géstermekteydi. Bir tarafta,
yeni uluslar insa eden ilerici yiiz(i vardi; gok katmanli, gok kiiltiirli Osmanli imparatorlugu’na yukaridan bakan
Kemal Atattrk’in devrimi bence buna 6rnek teskil etmektedir. Diger tarafta ise, tabii ki, vatandaslarin timtne her
zaman i¢in acik olmayan bir sistem vardi. Turkiye’deki Kirt sorunu bu baglamda érnek olusturmaktadir. Ancak,
bircok baska tlkede de durum ayniydi. Ya dogru olan milliyetgi tarafta idiniz, ya da yanlis tarafta. Bahsettigim
Ulkelerde bu konularda hala birgok tartisma yasaniyor. Birkag giin énce “milliyetgiligin” ne demek oldugu ile
ilgili Ukrayna’da benzer tartismalar yapiimaktaydi. Ukrayna’nin dogusundaki bir sehirde Meydan hareketini
destekleyen bazi gencler bana gelerek, sunu sdylediler: “Milliyetciligi, asin sagcilik ile karistirmamalisiniz.” Bazi
insanlar bunu gercekten yapiyor ve onlar gergekten hem milliyetgiler hem asiri sagcilar. Tabii ki, ilerici milliyetgilik
diye de bir kavram var. Ve Turkiye’de milliyetgi tarafa mensup olanlarin, yeni, agik ve demokratik bir toplum insa
eden ilerici gicli unutmamalari, bu tir bir toplum ingsa ederken de kimseyi dislamamalar gerekmektedir.

1. Dlnya Savasl sona erdikten sonra birgok Avrupa Ulkesinin bu savasin sonuglarini iyi sindiremediklerine
taniklik ettik. Fasizm ile yeni otoriter glicler sahneye cikti, tabii ki Aimanya’daki Nazi sistemi ilk aklimiza geliyor.
Boylece, 2. Dinya Savasi patlak verdi. Ve ancak bir soykirimla son bulan bu korkung savasin ardindan Avrupa
Ulkeleri bolinmus, ayrismis ve birbirine karsi diismanca olan bir Avrupa’dan yeni bir Avrupa’ya dogru birlesmeye
basladilar ve en nihayetinde Avrupa Birligi viicut buldu. Bu uzun bir yoldu ve gerceklesmesi zaman aldi, bu
nedenle sliregten bahsederken ta ylzyil dncesine giderek 1. Dlinya Savasi’ndan bahsettim. Bu savastan énce
tabii ki birgok akim gerceklesti ve 1. Diinya Savasi demokrasi ve birlik igin yapilan uzun bir miicadele ve kavganin
odak noktasi oldu. Bu durum AB igin oldugu gibi baska bircok tilke igin de gecerlidir. istanbul’a gelmeden énce
U¢ gunlUk bir ziyaret icin Romanya’daydim. Romanya’da bile halen Macar azinliklar, diger azinlik gruplar ve eski
kominist sistem sonrasi dénemle ilgili miicadelenin sirdiguni goriyoruz. Sabah ABD Bagkonsolosu’nun da
ifade ettigi gibi her zaman igin bir miicadele s6z konusudur ve hicbir sey kendiliginden gerceklesmez. istenilen
sey icin kavga etmelisiniz. Bu sebeple de canli tartisma ortaminin gcok énemli oldugunu diistinlyorum.

Avrupa Birligi’ne baktigimizda hala hazir ve tamam olmadigini gérmekteyiz. Bir siirl eksikliklerle yeni bir ev insa
ediyoruz ve aramiza slrekli yeni insanlar katiliyor ve “Benim sdyle bir fikrim var, bence surayi degistirelim, suraya
bir oda ekleyelim ve surada da farkli bir ¢ati insa edelim.” diyorlar. insaata basladiktan sonra eve stirekli yeni
insanlar kabul ettiginizi dUstnlrsek bu tir gigliklerle karsilasmaniz normaldir. AB, ekonomik bir birliktir, evet,
buna itirazimiz yok, ve su anda karsilastigimiz tim gtgliklere ragmen glcli bir ekonomik birlik olmak istiyoruz.
AB, siyasi bir birliktir, evet, ama gugcli ve tek bir ortak politikaya sahip bir siyasi birlikten bahsedemeyiz, ¢linkl
bu alanda ciddi ilerlemeler kaydettik. Fakat, AB ayni zamanda hukukun Ustinliginidn hiikim strdigi bir birliktir
ve AB’nin bu ydni siklikla unutulmaktadir. Tabii ki, gerek AB igerisinde gerekse gelecekte Uye olacak aday
Ulkelerde cesitli ihlaller olmaktadir. AB’nin bu 6zellikleri diistindldigiinde Turkiye’den veya baska bir Glkeden
hikimet temsilcisi ¢ikip, “AB neden bizim isimize karigiyor?” dediginde, bu ciimleyi kesinlikle reddetmemiz
gerekiyor. GUnkU Uyelik miizakerelerine bagladigimizda onlarin isi bizim de isimiz olacak, tipki bizim isimizin
onlarin isi oldugu gibi. Ve sayet hukukun GstUnluga ile ilgili bir durum séz konusu ise bunu ayiramayiz.

Gecmiste yasadigimiz deneyimlerden yola ¢ikarak AB, gelecekteki Uyelik goriismelerinde temel haklar, adalet,
6zgurlik ve glvenlik konulari ile ilgili 23. ve 24. fasillarin eskiden oldugu gibi mizakerelerin sonunda degil
basinda olmasina karar verdi. Mizakerelerin en basindan sonuna kadar Hirvatistan’in Gyeliginde AB raportori
olarak galistim. Ve her zaman yolsuzlukla miicadele, hukukun Ustinligi ve yargi sisteminde reform konularinin,
sonda yer alsalar dahi gériismelerin temelini teskil ettigini cok net bir sekilde séyledim. ikili miizakereler ile
bunlar gérustigimuzde sizlerin de mutlu olmasi gerekiyor, ¢linki Uye Ulke olduktan sonra gerekli reformlari
yapmaniz ¢ok daha zor olacaktir. AB, Turkiye ile ilgili olarak simdi bunu degistirmek istedigini séylerken, 23.
ve 24. fasillarda mizakere basliklarinin agiimamasini ikiylizli ve geligkili buluyorum. Mevcut tartismalar hep
bu konunun etrafinda ve bdyle kalmaya da devam edecek. Hikimet 23. ve 24. fasillarin éngdrdigu kosullari
yerine getirme konusunda ne kadar kararli? 23. Fasil yargi ve temel haklarla ilgiliyken, 24. Fasil adalet, 6zgurlik
ve guvenlik - i¢c glivenlik - konularini ele aliyor. Bunlar, Tirkiye ile tartismamiz gereken konular. Bu alanlarda
da Turkiye'yi, Turk hikimetini elestirdigimizi herkes biliyor. Ancak, sadece diristce tartisma yapmak degil
yargl ve temel haklara iliskin sartlarin uygulanmasi amaciyla baski uygulamak igin bu fasillar agmak gerekirken
AB’nin bu fasillari agmayip hikimetle tartismaya devam etmesini ve onu elestirmesini bir tuhaf buldugumu
sdylemek zorundayim.

Kritik yorumlarda bulundugumuz ¢ temel konu var. Birincisi, tabii ki, medyanin bagimsizligi, ifade 6zgurligu
oturumunda bu konunun etraflica konusulacagini biliyorum. AB’nin kesinlikle kabul edilemez dedigi iki 6rnek
var: hilkimetin YouTube ve Twitter’a erisimi engellemeye kalkismasi. Gezi Parki protestolari gibi olaylar yasansa
dahi neden geng insanlar YouTube ve Twitter’a erigsim imkanindan mahrum birakilsinlar? Ayrica, bariscil olduklari
surece gosteriler de demokrasinin bir pargasidir. Bu nedenle, demokratik gésteri hakkini engellemek igin bilgileri
ve medyay! alikoyamazsiniz. Tabii ki, her zaman igin yasal araglarin suistimal edilme imkani olabilir, ancak bu
durumda da suistimale kargl yasalar gikarabilirsiniz. Bunun zor bir konu oldugunu biliyorum, biz de Avrupa
Parlamentosu’nda uzun tartismalar yaptik bu konuda. Sanirm bizim vardigimiz sonug su oldu: vatandaslarin
bu aracglar kullanma imkanini ne kadar artirirsak kétlye kullanim o kadar azalacaktir. Tabii ki, en nihayetinde,
her hiikiimet ve parlamento bu suistimal ile miicadele etme hakkina sahiptir.

Kritik énemde goérdigimuiz ikinci konu bireysel 6zglrliklerdir ve ilk konu ile de baglantiidir. TUrkiye’de
bazi bireysel 6zgirliklerin engellendigini gérmekteyiz. Yeni bir MIT - tabii ki, ABD’deki MIT okulundan
bahsetmiyorum - yaratma c¢abasini gérdigimde, hele de bu istihbarat kurulusunun artik mahkeme karari
olmadan bir avukatin biirosuna gidip avukatin mivekkilini savunmak igin kullandigi belgelere ve bilgisayarlara
el koyabilecegini 6grendigimde bunun kesinlikle kabul edilemez oldugunu sdylerim. Bu, ne vatandaglarin temel
haklar ve ne de profesyonel avukatlik haklarina uygundur. Bu nedenle, hiikkiimeti yeniden hukukun Gstinliguna
dnemsedigi konuma geri getirmek igin tim samimiyetimizle kafa yormamiz gerekiyor. Ote yandan, 6zel telefon
konusmalarinin dinlenmesi ve yayimlanmasinin kabul edilemez oldugunu distnidyorum. Kesinlikle bu eylemi
savunmuyorum. Yolsuzluk hakkinda bazi ilging bilgiler edinmis olsak dahi, bunlari incelemek ne medyanin ne
de halkin goérevidir. Yine, mahkemeler bu bilgi ara¢lar hakkinda karar almalidir ve bunlar ¢ok sinirl sekilde
kullaniimalidir. Ancak, kendi gériismeleri dinlendigi ve halka ifsa edildigi igin hiikimetin cani istediginde ayni
seyleri kendisinin yapmasina imkan veren araglar olusturmasi miimkiin olamaz, ¢iinkl bu temel insan haklarini
ihlal etmektedir.

Uclincii olarak ise adalet sistemine dikkat cekmek istiyorum. Bu konuda sempozyumda bazi seyler sdylendi
ve siradaki oturumda da ayrintih gérUsler bildirilecek. Erdogdan hikimetinin gegmiste yaptigr ancak Avrupa
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Parlamentosu adina benim savundugum bazi reformlar muhalefetin tepkisini gekmisti. Su anda ise hikiimet eski
sisteme geri dénmek istiyor, ancak muhalefet basta karsi ¢iktigi bu sistemde kalmak istiyor. Yani, muhalefet iki
yil 6nce reddettigi sistemi isterken, hilkiimet ise o zaman yaptidi degisikligi kaldirmak istiyor. Bu gergekten tuhaf
bir durum ve bize hem giiven eksikligini hem de saglam sekilde belirlenmis bir vizyonun olmadigini gsteriyor.
Sunu itiraf etmeliyim ki burada Tirkiye’deki siyasi durumu elestirirken, ayni zamanda bazi AB Uyesi tlkelerdeki
sistemi de elestiriyorum. Uyelik miizakereleri yiriittigimiz AB digindaki tlkeleri elestirmemiz tye (lkelerde
her seyin yolunda gittigi anlamina gelmemelidir. Kesinlikle boyle diisinmlyorum. AB icerisinde uyguladigimiz
Sdzlesme’nin 7. maddesi var ve buna gore lye Ulkeler Avrupa degerlerini ihlal ettiklerinde onlara karsi adimlar
atmamiz gerekiyor. Avrupa icerisindeki ihlallere yonelik araglarin yetersiz oldugunu biliyoruz. Macaristan érnegini
belki duymugsunuzdur, AB Komisyonu tekrar tekrar Macaristan’in kapisini galarak kanunlarin degistiriimesini
istemis ve hatta konuyu Avrupa mahkemelerine dahi tasimisti. Bunu neden anlatiyorum? Gunkl bu Tarkiye'yi
de ilgilendiren bir husustur. Erdogan hiukimeti hakimler icin erken emeklilik tasarisini sundugunda bunun ¢ok
sosyal bir diizenleme oldugunu sodyleyebilirsiniz, ¢linkli hakimlere erken emekli olma imkani tanimaktasiniz.
Ancak fark su ki burada erken emeklilik bir imkan degil zorunluluktu. AB Komisyonu bu durumu rapor ettiginde
Avrupa mahkemesi bunun ihlal oldugunu belirtti, clinki bir erken emeklilik diizenlemesi ile bile mahkemelerin
konumunu degistirerek hikiimete daha yakin gortinen yeni hakimleri atayabilirsiniz. Basbakan ve hikimet
temsilcilerine vermek istedigim mesaj sudur: AB icerisinde yasanan baz gelismeleri de yogun sekilde
elestiriyoruz. Turkiye ile Gyelik gorismeleri ylrittigimuizden Turkiye’ye iliskin konularda agik ve net bir tutum
sergilemeliyiz.

Konugmamin sonuna gelirken Tirkiye’deki secimlere deginmek istiyorum. Oncelikle sunu belirteyim, tabii ki
secimlerin sonucunu kabul ediyoruz. Buna dair bir siiphemiz yok ve hikimete oy vermek tabii ki Ttrk halkinin
tercihidir. Ancak halktan oy alarak iktidara gelmis olmaniz sizlere her istediginizi yapma hakkini vermez. Baz
hiukumetler bu egilimi géstermekteler, 6rnegin Tlrk ve Macar hikimetleri ile bazi diger Ulkelerdeki hiikiimetler
bende bu izlenimi birakiyor.

Turkiye’de taniklik ettigimiz karsilikli suglamalar bakimindan objektif agiklamalara ihtiyacimiz oldugunu
disundyorum. Suglamalardan birisi yolsuzluklar hakkinda ve saninm Avrupa Konseyi’'nden bir yetkili
sempozyumda bu konuda konusacak. Yolsuzluk meselesi sadece Turkiye’de degil, birgok Uye Ulkemizde de
¢ok énemli bir konudur. Yolsuzluk dnemli bir konu ve uzun yillardir halinin altina stpurtlmekteydi. Yolsuzlukta
durumun ne oldugu, yolsuzluk olaylarinin nerede yasandigi ve gelecege dénik olarak nasil ele alinacagi ve
incelenecegdi konularini acikliga kavusturmamiz gerekiyor. Ote yandan, hiikiimetin, Gillen Hareketi’nin yargi
ve polis sistemlerinin altini oydugu, igine sizdigi ve bunlari degistirdigi yoninde beyanlarini duyuyoruz. Yine
bu konuda da delillere ve agiklamalara ihtiyacimiz var. Bunun ne zaman ve nasil gerceklestigi ve Erdogan
hikimetinin buna nasil misaade ettiginin aydinlatiimasi gerekiyor. Hepimiz gordik ki hiikiimet birden bu sizma
olayini tespit etti ve yarginin onlar tarafindan isgal edildigini sdyledi. Tum bu gelismelerin kapsamli sekilde
aydinlatiimasi gerektigini disiniyorum. Ayrica, bu konularin tartisiimasi icin Fethullah Gulen’in ABD’den
Turkiye'ye iade edilmesi sart degil, ¢linkli suglamalar sadece ona yodnelik degil, Turkiye'deki birgok insani
kapsiyor. Ozetle, bircok konunun aydinlatimasina ihtiyacimiz var.

Adalet ve yarginin bagimsizhigi konusuna dénersek, Bagbakan bunun Tirkiye’de mevcut olmadigini séyliyor,
o0 zaman tabii ki uluslararasi uzmanlar gelebilir ve yardimci olabilirler. Bugin bu amacla burada toplandik ve
bu tlr bir tartismay yapmanin gercekten iyi bir fikir olduguna inaniyorum. Sunlari ifade ederek sézlerime nokta
koymak istiyorum: AB, tartismamiz gereken birgcok konuda Turkiye’ye intiya¢c duymaktadir. AB; Kibris sorununun
¢6zUmd i¢in, Ermenistan ile durumun iyilestirilmesiicin, Orta Dogu’daki gelismeler konusunda, Kirt meselesinde
- ki Bagbakan Erdogan bu alanda iyi adimlar atiyor, ve nihayet Ukrayna’daki blytk krizde Turkiye’ye ihtiyac
duymaktadir. Bagbakan bu alanlarin bazilarinda iyi adimlar atiyor, neden diger alanlarda yéniini degistirmesin?
Bu soruyu cevapsiz birakarak konugsmami sonlandiracagim, eminim hepinizin bu konuda belirli distinceleri
vardir. Son olarak sunu vurgulamak isterim, Turk hikimetinin tavrini elestirmemiz Turkiye’ye karsi olmamizdan
kaynaklanmiyor, ¢clinkii AB’nin gigli bir mittefiki ve gelecekteki gicli bir Uyesi olarak Turkiye’ye ihtiyacimiz
var. Turkiye’den bekledigimiz bu ve umarim bu konferans ve benzer platformlar daha demokratik bir Tirkiye’ye
ulasmamiza faydali olur. Ve AB olarak bizlerin de yeni miizakere basliklarini agarak Ustimiize diseni yapmamiz
gerekiyor. GUnku Turkiye bir kenara itilemeyecek kadar dnemlidir ve AB’nin igerisinde demokratik bir Tirkiye'ye
ihtiyacimiz var.

ilginiz icin tesekkir ederim.

Thank you very much for inviting me to make a keynote speech or some remarks. | am dealing with Turkey
since many years, at least since | joined the European Parliament in 1996. It is now 18 years. | am informing
myself from different sources, not as the prime minister recently said only from one source. Because to have
a relatively objective picture whatever that is you have to have different resources. You may know that if |
criticise the government, CHP and other parties are happy, or if | criticize CHP, the government is mentioning
me. That shows how antagonistic the political climate in this country is. There was a discussion before over the
question of trust, to trust each other. Well, we are far away from trusting each other in Turkey, in the contrary
we are distrusting also different political forces, distrusting each other very much. But of course in addition
to the conflict between the opposition and the government, now came the Gulen Movement, one of the
elements which, may be, is dividing the society or at least is being used by the government to accuse them for
undermining of the state. Before going into details of Turkey, let me go back to another date, far away. Several
weeks before we came here for this event, we should and must commemorate the start of the First World War.

Why do | mention the WWI? Not only because it destroyed two important empires: the Austrian-Hungarian
Empire and Ottoman Empire, but also because it was the focal point for the fight between different political
forces. The more nationalistic forces, and still and the more cosmopolitan or supra-national forces. In all countries
the nationalism was winning for a time, was showing its double face. On the one hand, the progressive face of
building up new nations, if you think about the Kemal Atatlirk’s revolution in Turkey, despising the multifaceted,
multicultural Ottoman Empire. On the other hand, it was of course not always open to all the citizens. In Turkey,
when you think about the Kurdish question. But, in many other countries, it was the same. Either, you are
on the one side, right, nationalistic side or you are on the wrong side. Still they have lots of discussions. For
example some days ago there was the same discussion in Ukraine about what nationalistic means? Some
young people supporting the Maidan movement in an eastern Ukranian city came to me and said “you should
not mix nationalism with right wing extremism”. Some people do this and some people are both. There is also
that progressive nationalism and it also very very important for Turkey for those belonging to nationalist force
that there is a progressive force, open-minded force building a new society and open democratic society and
not excluding anybody from that kind of society. But of course after the WWI we saw a time in many countries
in Europe the aftermath of the WWI was not well digested. New authoritarian forces appeared with fascism and
of course the Nazi system in Germany, specifically. So, the WWII broke out. And, only then after this horrific
WWII with the Holocaust, European countries started to move away from a separation and division and a
divided Europe and antagonistic Europe into building up a new Europe finally also in the European Union. This
was a long way and therefore | mentioned the hundred years ago, start of the WWI. Of course, many tendencies
happened before the WWI was the focal point of a long strive and fight for democracy and unity. What is true for
EU, of course it is true for many different countries. | came here from Bucharest, Romania where | paid a three-
day visit there. And even there, with Hungarian minorities and other minorities and with the political system in
the aftermath of the former communist system you are still struggling.

So, as the US Consulate General stated in the morning, it is always a struggle, the things are not self-evident.
You have to fight for it and therefore, the lively debate and lively fight is absolutely important. So, we found EU
which is not yet ready or finished. We are still building up a new house and with all the deficiencies. If you build
up a new house with all time and you get new people in and new people say “Well, | have something want to
change and | want to have a separate room there and another kind of roof there”, this is the difficulty if you build
a house with different parties joining only after you have started the house. EU is an economic union, yes. And
especially with the Euro we try to be a strong economic union with all the difficulties we have for the moment. It
is a political union. Again, not yet political enough in the sense of a strong common foreign policy, although we
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made a lot of progress. But, it is also a union of the rule of law and it is often forgotten that the EU is based on the
rule of law with violations inside EU and with violations also in future member states. And therefore it absolutely
has to be rejected, if some government representatives in Turkey or another country where we had negotiations
say “why does EU interfere with our business?” Once you start accession negotiations, your business is our
business and our business is your business. And we cannot separate that. Because again, especially in the
rule of law. In the contrary because of the experience we had in the past, EU decided that in future accession
talks, the so-called chapter 23 and 24, the chapters which are dealing with judiciary and fundamental rights,
justice, freedom and security, should be at the beginning of the negotiations and not at the end as it was. | was
for all the time, from the beginning of the negotiation talks till the end, rapporteur the European Parliament for
Croatia. And | said and we were very clear about that the fight against corruption, the rule of law, the change
and reform of the judiciary system, are in the core of our talks, even if they are at the end. At that time it was
still at the end. And you can be happy if we discuss it with you with dual negotiations, because once you are
a member it is very difficult you do the necessary reform, although we will come to it, in a minute. But now the
EU said “we want to change” but | think it is a bit hypocritical and contradictory that the EU is not opening
the chapters 23 and 24 with Turkey. Because that is what is about and also the today’s debate is about and
will be about. How strongly is the government is dedicated to fulfill the conditions of the Chapters 23 and 24?
Again, chapter 23 relates to judiciary and fundamental rights and chapter 24 pertains to justice, freedom and
security, internal security. These are the issues we have to discuss with Turkey. These are the issues where
we have criticisms against Turkish government, not against the country. But as long as the EU is not opening
the two chapters, it is a bit strange that we discuss with the government or criticise the government, but we
do not open the chapters where we can honestly not only discuss but put pressure on implementation of the
details in the judiciary and all the elements of the fundamental rights. There are three elements where we have
very critical comments. One, of course, is the independence of media, somebody else would come and speak
about it in the freedom of expression. The attempt of the government to exclude or to close access to Youtube
and Twitter are only two examples, where the EU says this is not acceptable. Why younger people should not
have the possibility to access and use Youtube and Twitter even if there are demonstrations like the ones in
Gezi Park? And the demonstrations, if peacefully, are part of the democracy. So, you cannot cut information
and media of information in order to prevent democratic rights of demonstrations. Of course, there are always
possibilities to misuse legal instruments and you can make laws against the misuse. It is not easy | know, we
had long discussions in the European Parliament. But, | think our conclusion is the more open you leave the
possibility of citizens to use these instruments, the less there will be misuse for bad purposes. Anyway, of
course any government, any parliament is open to fight against this misuse.

Secondly, of course, and in connection with that, the individual freedoms. We see that some of the individual
freedoms are impeded. If | see a new MIT - which is not the American MIT, has been created in the country
where it can go even to a lawyer’s office without court decision and ask for the files and computers to get all
the information which a lawyer may need for defending somebody, | will say this is not acceptable. This is not
in compliance with the basic rights of the citizens and of course the professional lawyers. Therefore, | think we
really have to think very sincerely how we can bring the government back to the legal position. | understand
that it is not acceptable on the other way that private telephone conversations are taped and publicised. | am
not defending that, not at all. Even if we get some interesting information about corruption, but it is not the
business of the media or the public to look into it. Again, it must be the courts who decide on these instruments
of information and it should be used very restrictively. But it is not possible for the government to say “as | have
been taped and my conversation has been made public, | now create an instrument to do the same if | want
s0”, thus violating basic human rights.

Third point is of course on the justice system. Certain things have already been said on this and more will be
said in this debate. | am very concerned some of the reforms the Erdogan government did, which | defended on
behalf of the European Parliament, offended the opposition who was against it then. Now, we have a situation
where the government wants to go back to old system, but the opposition says, “No, no, we should stay with
this system.” The opposition wants the system they rejected two years ago, and the government wants the
system they changed two years ago, which is again a strange situation and shows us the lack of trust and lack
a strong-toned vision.

I must confess when | speaking here criticising the political situation in Turkey, that | am at the same time
criticising the system in some European member countries. It is not that we solely criticise the countries

outside of the union with whom we have accession talks, and then | say everything is good with the EU member
countries. No, not at all, not at all. We have created inside the EU the so-called Article 7 of the Treaty which
says we have to do something against member countries if they violate European values. We already know
the instruments we have for dealing with violations inside Europe are insufficient. You may know about the
case of Hungary where again and again EU Commission went and asked Hungary to change their laws and
even carried the issue to the European Court or Hungary went to European Court . Why this is relevant? It is
because this is very relevant for Turkey. When Erdogan government decided on early retirement scheme for
judges, which could be called a very social system, as you give the judges the possibility for early retirement.
But it was not just a possibility, but an enforcement for early retirement. The Commission reported this and the
European Court confirmed this was a violation, because even with an early retirement scheme you can change
the orientation of the courts and nominate new judges which are more in favour to the government than it was
before. My message to the Prime Minister and representative of the government is that inside the EU, we are
very critical of some of the developments. As we are in the accession talks of future membership of Turkey, we
also have to be open and clear on matters concerning Turkey.

Let me come more or less to the conclusion. We have to say we of course accept the result of the elections in
Turkey. There is no doubt about it and it is a preference of the Turkish people to vote for the government. But
to have been voted by the people for the government you are not free totally to do whatever you want. Some
governments like to do it, like sometimes | have this impression in Turkey and in Hungary or other countries. If
there are two basic accusations, mutual accusations in Turkey, we need of course objective clarification. One
of them is the accusation on corruption and | think someone from the European Council will speak about it
later. And it is a very important subject not only in Turkey but also in many of our member countries. Corruption
is a big issue and has been under the carpet for long time. But we have to make it clear what is the case with
the corruption? Where are the corruption cases? How they will be dealt with and scrutinized? And, on the
other side, we have the government’s declaration that the Gilen movement is undermining, changing and
infiltrating the whole judiciary and police system. Again, we need proofs and we need clarifications on this
subject. We also need clarification for when and how it happened and how it was possible for the Erdogan
government to allow this infiltration and all of a sudden he noticed the infiltration, that he opened the judiciary
for this infiltration but then was overtaken by them. | think we need clarification. Because to have these kinds of
discussions, you do not need an extradition of Giilen from the USA to Turkey, because it is not only about him
and there are accusations against many people in Turkey. So, | think we need many clarifications.

With an independent of justice and judiciary, and if that is not available in Turkey, according to the Prime
Minister, then of course the international experts can come and help. As they are here today and | think it is a
very good idea to have this kind of discussion. Let me end my remarks by saying the EU needs Turkey for many
issues which we have to discuss. The EU needs Turkey for the solution of the Cyprus issue, for improving the
situation with Armenia, for the Middle East, for the Kurdish issue, where Prime Minister Erdogan is doing good
initiatives, and finally for the big crisis in Ukraine. The Prime Minister is taking a lot of positive steps in that
direction. Why does he step back in another direction? This is a question which | will end without giving an
answer, some people might already have their opinions. But let me make it clear again that the criticism of the
Turkish government’s position is not one of animosity or because we are against Turkey, not at all. But because
we need a democratic Turkey as a strong ally of the EU and as a strong future member of the EU. That is what
we need from Turkey and | hope this conference and similar discussions will help us have a more democratic
Turkey and we as the European Union will do our job in opening up our doors, opening new chapters of
negotiations with Turkey, because Turkey is too much important to put aside. And we need a democratic Turkey
in the midst of the European Union.

Thank you very much for your attention.
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Moderator Berl Bernhard: Oncelikle burada olan herkese sunu séylememe miisaade edin, bu konferans suana
kadar bulundugum en iyi organize edilen konferans, hersey kolaymis gibi gériintyor, zor olan kisim herseyi
bir araya getirmekti. Suana kadar ne kadar iyi gittigi konusunda herkesin ayni fikirde oldugunu distniyorum.

ilk olarak, Three Mile niikleer kazasi sonrasi kurulan genel konseyde gérev yapan bir arkadasimin bana
soyledikleriyle baslamak isterim. Bir arkadasinin ona benim ekonomi ve hukuk devleti hakkinda konugsacagimi
sdylemesinin ardindan, bana sdyle dedi “William, bir tavsiye vermeme izin ver. Senin nikleer enerii ile ilgili
bildigin hersey ufacik bir alanda, hemen hemen hi¢ birsey kadar” dedi. Ve bu suan tam olarak bulundugum
yer, fakat inaniyorum ki bundan biraz daha iyisini yapabiliriz. Aslinda konugsmamin sonunda sdylemem
gereken birsey ile baslamak isterim. Cok karisik olmasa da, Orta Dogu’da son 6 veya 7 senedir yapmakta
bulundugum sey bana sunu 6gretti ki, hic birseyi olmayan insanlarin kaybedecek bir seyleri de yoktur. iste bu
ekonomi, ekonominin bilylimesi ve hukuk devleti ile ilgili olan herseyi ifade ediyor. insanlarin ailelerinin gecimini
saglamalar igin gereken birkag seyi belirteyim, baslarini sokacaklar bir yer, ihtiya¢ duyduklarinda tibbi yardim
ve en 6nemlisi kendilerini daha iyi bir gelecegin beklediklerine dair olan umutlar. Bir aile ¢atisi altinda insanlarin
birbirleriyle paylasmak istedikleri seyleri paylasabildikleri huzurlu bir ortam.

Biraz da suan ne asamada oldugumuzla ilgili konugsmak isterim. Suana kadar harika is ¢ikarldi ve hukuk
devletinin uygulanmasi konusunu, gercekte tam olarak ne kadar degisiklik yarattigi hususunu, guvenilirlik,
seffaflik, dirtstlik ve bu tir seylerin zorlugunu, dikkatlice dinledim.

Tarkiye'nin de icinde oldugu diinya ile ilgili konugsmak ve konuyu biraz daha genigletmek isterim. Tlrkiye sadece
bash basina bir ada degil, diinyanin bir parcgasi, diinya ekonomisinin bir pargasi ve bu sebeple cografyasinda,
hem dogu hem de batiyla alakal olarak, olanlarin icinde yer almakta. Bu kapsamda, bir siire bulundugum Orta
Dogu ve Kuzey Afrika hakkinda birkag sey soylemek isterim.

Lutfen bu bdlgedekiniifusileilgili Diinya Bankasi’ndan, Uluslararasi Finans Kurumu ve diger organizasyonlardan
gelen su rakamlara kulak verin. Gelecek 15 yil icinde, ‘MENA’ diye ifade ettigimiz bdlgede, yani Orta Dogu ve
Kuzey Afrika’da, 50 milyon yeni ise ihtiya¢ olacak. Bu 50 milyon adet isin %65’ten fazlasi 32 yasin altindaki
genc nifusa ihtiyag duyacak. Bu kadar insan nereden geliyor? Bilmiyorum. Ve bizi gétirecegi yer de egitim
sistemi, sadece Turkiye'nin, Orta Dogu veya Kuzey Afrika’nin degil, tim dinyanin yilzlesmesi gereken bir
konu olacak. Gelecekte, yasamak isteyecekleri bir Ulke, galismak istedikleri bir tlke ve ¢alisilacaklarina dair
bir umudun olmamasinin sonucu istikrarsizlik, siddetle sonuglanacaktir ki biz bunu ¢oktan gérdiik. Bunu bir
de sosyal medya ile dlistinin. Bunun burada en bilylk sorununuz oldugunu biliyorum ama Kahire’de Tahrir
Meydani’nda veya Tunus’ta ne olduguna bakarsaniz, iste bu umutsuzlugun sonucuydu.

Geng bireyler is bulamadiklarinda ne yaparlar? Filistin’deki Bati Seria gibi, belki de dinya Uzerindeki en iyi
egitimli Arap nifusunu barindiran, bir yerde biyumus olsaydiniz ne yapardiniz? Bir is bulabiliyorsunuz ve izin
almadan giris ¢ikis yapamiyorsunuz Bu ciddi bir mesele ve bununla ytzlesmiyoruz, dizen, hukuk devleti,
gulvenilirlik hakkinda konusabilirsiniz ama bizim yizlestigimiz seyle ylzlesmeniz gerekiyor.

Arap Uyanigi veya Bahari nasil bu kadar hizli oldu? Bunun sebebi sadece tweet veya baska bir sosyal medya
degildi - bence onlarin bir kismi suan igin gegerli ve katlanarak buytyor. Yapilmasi gereken sey suana kadar ne
yaplimadiginin saptanmasi, egitim tiriniin ne oldugu, mesleki veya degil, arada higbir fark yok. Aimanya’da
yeni kurulan, suan Tunus'ta kullanilan, bir yazilm sistemi mevcut. Bu sistem piyasanin ihtiyaci oldugu is glici
tarind saghyor, bunu yaparken bu is icin kimin uygun olabilecegini buluyor. Bana sorarsaniz bu yeni sistem
calisacak ve suana kadar sansliydik. Yeni sistem gergekten bir fark yaratmakta. Kisaca bahsetmek istedigim
iki konu var ve elimden geldigince kisa tutacagim.

1963 yilinda, Baskan Kennedy liderligindeki ABD insan Haklar Komisyonunda yéneticiydim. Ve bir giin
Disisleri Bakanligi’'ndan bir telefon aldim, telefondaki ses ben ve Hakim Thurgood Marshall’in Dogu Afrika’da
kurulacak bir iktisadi birim i¢in bolgeye gitmemiz gerektigini s6yllyordu. Bize, tim bdlgede, Uganda, Kenya ve
Zanzibar’da, genclerle konusmayi denemenizi istiyoruz dediler. Evet, oraya gittik ve Thurgood Marshall hentiz
Yiksek Mahkeme’de degildi fakat ¢cok gliclii ve edlenceli birisiydi. Konugkandi ve asik suratl birisi degildi. Tim
gece slren ugusun ardindan havaalanina indigimizde bana surekli, bizi Kenya’nin mevcut basbakani Jomo
Kenyatta’nin kargilayacagini séyleyip durdu. Sirpriz bir sekilde, Thurgood, Kenyatta ile konusurken “Sen
Jomo’sun, seninle, yeni Anayasanizi ve Haklar Bildirgeniz Uzerinde caligirken, 7 rezalet hafta gegirdik. Beni

hayal kirikhigina ugrattin. Bu 6gleden sonra Nairobi’de biraz dolastim ve yedi tane kdle satan magaza gérdim.
Biliyorum ki sen veya senin adamlarin bunu yapiyor.” Bunu ¢ok saldirgan buldugumu sdylemeliyim, daha sonra
Kenyatta “Hakim Marshall, bu konuyla ilgili birseyler yapacagim.” diyerek cevapladi. Fakat, Thurgood, “Bu
konuyla ilgili birseyler yapacagini bana séylemeni degil, nasil yapacagdini séylemeni ve bununla ilgili bir zaman
araligi vermeni istiyorum.” dedi. Dogrusu hayretler icinde kalmistim. Gecenin geri kalani da bu sekilde devam
etti, genel konseyin evine dénerken, déndiim “bayim size birsey séylemek istiyorum” dedim, “Ne?” dedi. Ben de,
“biliyorsunuz ki, yeni hilkimete ve yeni bagbakana karsi davraniginiz...” dedikten sonra bir saniyeligine durakladim
ve “bana Edward Jones’u hatirlatti” dedim. Geciktirmeden sdyle cevapladi “beyaz ¢cocuk, Dogu Afrikada’yken
ben Edward Jones’'um”. Evet iyi eglenmistik ama sdylemek istedigim esas sey, daha sonra bir malin kutsal
olmamasi, yazili ve koruma altinda olmamasi halinde, tam anlamiyla mulkiyeti elde edilememesi halinde, hicbir
hakkiniz bulunmamaktadir ve benim igin sayilan tek sey ifade dzgurltigine sahip olup olmadiginizdir. Bir insanin
sahip olabilecegi en kutsal hak mulkiyet hakkidir. Bahsetmek istedigim bir sey iste buydu.

Bahsetmek istedigim bir diger sey de Ulkelerin ihtiyaglari karsisinda gelismelerinde yeni yollar olmasi gerektigidir.
Artik, hiktUmetler daha fazla kamu &zel ortakliklarina sahip olamayacak. Buna ¢ok gi¢li sekilde inaniyorum ve
suan da bir tecribemi sizlerle paylagsmak istiyorum.

Belki iki veya (ig yil boyunca, Aspen Enstitiisii’nde, Orta Dogu’da Israil ve Filistin arasindaki potansiyel catismanin
etkilerini nasil azaltacagimiz konusunda daimi tartismalar igindeydik. Ve bu sadece konusmaktan ibaretti.
Herkes bundan yavas yavas sikiimaya baslamisti. Hep daha énce duydugumuz seylerdi. Son derece karamsar
durumdaydik ve bu konuyla ilgili yogun olarak ¢alisan insanlar arasinda bir toplanti diizenledik. Bilhassa dért kisi
bir araya gelmisti. Bu dort kigiyi, eski disigleri bakanimiz olan Madeleine Albright, yine eski bir Disigleri bakani
olan Henry Kissinger, eski Nebraska senatéri Chuck Hazel ve suan istihbarat komitesi baskani olan California
Senatdrl Feinstein olusturuyordu. Ne yapabilecegimiz hakkinda 2 giin boyunca konustuk. Sanssiz bir sekilde,
yanlis bir zamanda dogru yerdeydim. Ancak, son olarak OPIC (Kitalararasi Ozel Yatinm Kurumu) ile bir araya
geldik, bu organizasyon Filistin’deki ekonomik duruma yeniden can vermemizde bize yardimci olabilirdi. Teorimiz,
ekonomide istikrar saglarsak ve insanlar bir gelecekleri oldugunu hissederse, siddet olaylarinin ortaya ¢cikma
ihtimalini azaltabilirdik. Ve bdylece bankalar nezdinde OPIC’in garantéri olacagi kredilerle ilgili calisma yaptik,
kredi verecegimiz kisileri secmemiz ve hangi sektoérlere iliskin galisma yapacagimizi belirlememiz gerekiyordu. Bu
calismayla hedeflenen, bireylerin yeni isletmeler agmasi veya mevcut isletmelerini biyttmeleriydi. Biz bu krediye
UDTK “Uzun Dénem Teminat Kredisi” adini verdik ve ayrica bankalarin kendi operasyonlarini fonlamak igin rehin
almaktan baska yollar oldugu konusunda onlara egitim sagladik. Bu konuda gayet iyi bir performans gosterdik.
Bu noktada basladigimiz glinden itibaren neredeyse 7 yil gegmis durumda. Suana kadar Bati Seria’ya 117 milyon
dolar yatinm yapabildik. Temerrit orani %2’nin ¢ok az Uzerinde. Bunun isin hakkini verdigini distinlyorsaniz, biz
yeteri kadar risk almadigimiz igin elestiriler aliyoruz.

Hukukun GstUnligi olan herhangi bir yerdeki bir sorun su ki, en kéti durumlar kadinlara karsi gergeklesiyor, ve bu
sadece Bati Seria icin gecerli bir durum degil. Tirkiye’deki durumu bilmiyorum ama Kuzey Afrika ve Orta Dogu’yu
gayet iyi biliyorum. Tuim diinyadaki ortalamanin tizerinde ve burada olmasi gereken herseyin yeniden ayarlanmasi
gerekiyor. Size bir 6rnek vermeme miisaade edin. Yatinmlarimizin belli oraninin kadinlara ayrilmasi gerektigine
karar vermistik. Bizimle gorismeye gelen ve tamamen kadinlara ait olacak bir magaza a¢gmak istediklerini
soyleyen bir grup kadina, 500.000 USD tutarinda kredi sagladik. Bunda o kadar basarili olduk ki, birkag milyon
dolarlik baska bir program insa ettik ve uyguladik. ki genc kadinin bizimle gériismeye gelmesi ve goriismede
eczane agmak ve tibbi amaglarla gézlik alim satimi yapacaklarini séylediklerinde, aradaki fark dikkat ¢ekiciydi.
Bu sekilde gelmislerdi ¢linki iki yeni programda kadinlarla yapilanlar duymuslardi. Bu 6nem verilmesi gereken
bir durum. Baslangigta sorun yasasak da, suan icin bir fark yarattigimiz kanaatindeyim. Her ne kadar kiiltirel yapi
buna ¢ok uygun olmasa da, Bati Seria’nin bir ya da iki koleksiyoncusu ve Tunus’taki bir dideri, kadinlar igin egitim
tesisleri yapma konusunu bize danigti. Daha 6nce kredi sagladigimiz bazi projelere ise kadinlar i¢in bir egitim
programi kurmadiklar takdirde sizin durumunuzda bu vasifsiz islerden daha fazlasini saglamak olmalidir diyerek
daha fazla para saglayamayacagimizi ifade ettik, Bir olayda kiigik bir otelde kadinlarn reklam ve rezervasyonlari
gerceklestirmeleri adina bilgisayar kullanmalari igin egitiimesi konusu vardi. Calismanin baslangici. Bu kolay bir
konu degildi ve eminim ki buradaki herkesin bir ddnem iginde oldugu bir durum. Kanaatimce, burada mesaiji karsi
tarafa nasil gegirecegimizi diisiinmeliyiz. ABD bir adim ileride ancak halen olmasi gereken yerde degil, fakat diger
Ulkelerde ¢ok daha zor. Umarim bunu yapmaya devam edebiliriz ama bu genelde inkar edilse de dinya ¢apinda
bir sorun. Bu konuda hukuk devleti kapsaminda yapilmasi gereken seyler hakkinda konusabiliriz. Fakat, hukuk
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devleti kavraminin, kadinlarin rekabet etme imkanlarinin ve basarmak adina firsatlarinin olmasi konusunu ortaya
cikardigi tartismasizdir. Béyle bir sey olmaksizin, istikrara dair herhangi birseyin olabilecegini diisinmuyorum.

Diger konular kadar dnemli olan ve kisaca bahsetmek istedigim bir diger konu ise, sadece Orta Dodu ve Kuzey
Afrika ile sinirli olmayan bu alanda niye ¢alisma yaptigimiz. Bu her zaman igin gegerli, is hayatindaki herkesin
istedigi sey glvenilirlik. Bilmek istedikleri sey, kendilerine sdylenenlerin dodru olmasi. Buna givenebilirler.
Riskleri alacak ve yatinm yapacaklar. Onlar i¢in acik, seffaf ve berrak olmadikga yatinrm yapmayacaklardir.
Tunus’ta gergeklestirdigimiz bir tlr imtiyaz islemlerinden, daha éncekilerden farkl bir cok érnek insan mevcut.
En 6nemli konu bu; nasil koruma saglayacagiz, risklerle nasil basa ¢ikacagiz? Bu Ulkelerde insanlara sdylenen
ve belli oranlara sahip bu calismalar simdi, cok mesgul oldugumuz, Fas ve diger Ulkelere de sigriyor. Her
tilkeye oldugu gibi tabi ki Tirkiye’ye de. Is adamlari yeni alanlarda yatirm yapmaya hazirlaniyorlar ancak onlarin
ortaklara, glivene ve agikliga intiyaclari var yani hukukun Gstinligi kavraminin gercekten uygulanmasi gerekiyor.
Ayrica sdylemek isterim ki, bu yalnizca agir bir sorumluluk degil sektérlerdeki is adamlan igin, ayrica onlar
icin, eder hepimiz bir araya gelir ve yardim edersek geng neslin enerjisinden, beyin gliiciinden ve egitiminden
faydalanabilmeleri biyuk bir firsat ve herkesin yardima ihtiyaci var.

Biraz daha fazlasini demografik rakamlarla ilgili sdyleyebiliim. Dinya Uzerinde 9.5 milyar insan olacagiz.
Tahminlere gore, ylzyilin bitmesinden énce bir buguk milyar daha eklenecek. Peki bununla ne yapacagdiz? %13
oranina sahip Kuzey Amerika’yi da katarsak, suan diinyadaki issizlik orani %46. Tahminim, burada, benden daha
fazla bunlarin farkindasiniz fakat biyik bir ekonomik meydan okuma gerekmekte, baska tiirde ve daha yaratici
bir egitim sekli gerekmekte ve daha énce bdyle bir seyi hic yapmayan insanlar icin egitim konusunda sorumluluk
alinmasi gerekmekte. Bati Seria’daki 6érnekte 8 veya 9 banka ile birlikte ve yarisi Filistin’li erkeklerden ve diger
yarisi da Filistin’li kadinlardan olugsan 14 kisilik ekibimizle harika bir is ¢ikardik. Bankadan bankaya goruserek
ilerlediler ve simdi teminattan ziyade nakit akimi yéntemi araciligiyla yatirm yapma konusunu bankalarla
calisiyorlar. Bu bélgelerde para bulunmuyor, teminat karsiligi bor¢ alma s6z konusu ve sahip oldugundan daha
fazlasini borg aliyorsun. 100 dolar borg almak i¢in 200 dolar tutarinda teminat géstermen gerekiyor. Haliyle, bu
cok fazla isletmeyi meydana cikarmiyor fakat isler hep béyleydi zaten. Ve, simdi degismeye basladi ve bankalar
nakit akimi yéntemini kabul etmeye basladilar, her ne kadar daha almamiz gereken bir uzun yol olsa da suan
bu calisiyor. Béyle bir calisma icerisinde oldugum icin gergcekten ¢ok gururluyum ¢iinki bu bizim gelecegimiz
ve bu gercek bir firsat, ylksek risk, ylksek getiri, vazgecilemez bir enerji ve baris. Ve degisimin tam dénim
noktasinda oldugumuz anda bu meseleyi ¢dzmeyerek ¢ok blylk bir hata yapiyoruz. Ve simdi sira sizde, bu
hanimefendi Diinya Bankasi’nin Tirkiye'deki kralicesi, Marina Wes. Ve burada oldugunuz igin gok memnunuz.
Tesekkdrler. Benim anlattiklarimdan daha anlasilir seylerden bahsedecek.

Marina Wes: Cok tesekkirler. Anlattiginiz hikayeler ve verdiginiz 6rnekler kanaatimce bir seylerin
gerceklesmesine olanak verdi. Organizasyonu gerceklestirenlere, bugiin ve yarinki programa davet edildigim
icin tim samimiyetimle tesekkulrlerimi sunuyorum. Ben bir iktisatciyim ve bugiin ¢ok fazla sey 6grendim. Uzun
zamandir gecirdigim en ilgi ¢ekici glinlerden biriydi ve benimle ilgili olan birgok fikirle karsilastim. Ekonomilerin
ve hukuk devleti kurumlarinin birbiriyle daha genis baglantilan olan birkag kilit noktadan bahsetmek isterim. Bu
dustnceleri ifade ederken ayni zamanda bu diistincelerden bahsetmek igin bazi tablolardan da faydalanacagim.
Bir ekonomist olarak tablolarla giinler boyunca calistim ve bu sekilde ifade etmek bence meseleleri daha
anlasilir hale getiriyor. Eger size karmasik geliyorsa bunun i¢cin endiselenmeyin. Glnki bu tablolarda yer alan
ne varsa bunlar sizin kigisel tercihiniz.

Bu ylizden, bugiin tizerinden gegmek istedigim (ic varsayimdan bahsetmek istiyorum. ilki, tlkelerin gelisim
potansiyelinde Kkilit rolli olan, Ulkeyi bastan basa kapsayan iktisadi kurumlar. Yani, gercek anlamda biyime ve
kurumlarin kalitesi arasinda bir baglanti oldugunu anlamak gerekir. ikinci olarak ise, Tiirkiye yeni kurumlarin insa
edilmesinde cok blylk gelisme kaydetti. Ama ayni zamanda daha gidilecek ¢ok uzun bir yol var. Ve tglincli
dustince olarak, ve belki de benim en ¢ok zaman harcadigim bir konu, ekonomik bir agidan Turkiye suanda
cok kritik bir noktada. Ulkeler, suan Tirkiye’nin oldugu gibi 10 ila 12 bin dolar arasinda bir gelir seviyesine
ulastiklarinda, blylUmeyi strdirilebilir kilmak ¢ok daha zor bir hal alir. Kimi zaman bu durum orta gelir tuzagi
olarak adlandiriimaktadir. Bu noktadan, Turkiye’nin orta gelir tuzagindan daha ileriye nasil gidebilecegdi konusuna
yani U¢lincl kisma baglanmak istiyorum.

Bu tablolara dikkatlice bakarsaniz, aslinda gosterdigi seyin, iktisadi kurumlarin biylimede oynadiklar kilit rol
oldugunu gérirsiiniiz. Boylece, saglikli bir gcevrede ¢alisan daha glicli kurumlarin, etkin bir hukuk devleti, iyi bir

is ortami, daha glvenli milkiyet hakki gibi kavramlarda ticaret hayatina katiimaya daha iyi olanak ve daha etkili
bir sermayeye imkan saglayacagdini anliyoruz. Sunumun esnasinda, bir kismi Dinya Bankasi’ndan olan, farkl
kaynaklardan, bilgileri kullanacagim. Dinya Bankasi, baska kurumlarin rakamlari Gzerinde galisarak, diinya
capinda yonetimsel indeks rakamlari yayinlamakta. Ayrica, is cevrelerine iliskin bazi indeks rakamlari Gzerinde
de calisma yapiyoruz. Ancak ben, Koruma Vakfi’'ndan aldigim yolsuzluk algi indeksi gibi, farkli kaynaklardan
olan verileri de kullaniyor olacagim. Bu sunumda birbirinden farkh alanlardaki indeksleri kullaniyor olacagim.
Bu ilk tablo, kurumlarin durumunun, kisi basi geliri yliksek olan tlkelerde daha iyi, kisi bagi geliri diistk olan
Ulkelerde ise daha kétu oldugunu ifade etmekte. Ve burada gérdigimuiz sey, birbirinden farkli kurumsal
indekslere sahip oldugumuz. Kirmizi noktalar hukuk devletini, mavi olanlar ise yolsuzluk degerlerini, yesil
olanlar ise yonetim etkinligini ifade etmekte. Mor olanlar ise mevzuata iliskin calismalarin kalitesini ve turuncu
olanlar da ticaret yapmanin kolayligini géstermekte. Fakat, genelde goérdigiimiz sey, farkh Ulkeler arasindaki
yonetim degerleri arasinda yiiksek bir korelasyon ortaya ¢iktigi. Yani, yolsuzluk denetiminde iyi bir puana sahip
Ulkeler, ticaret yapmayi kolaylastiran mevzuatsal ortam anlaminda da iyi bir puana sahip olma egilimindeler.
Bu puanlar arasinda bir korelasyon mevcut. Elbette baz istisnalar mevcut ancak kurumlarin farkli acilardan
degerlendiriimesiyle hukuk devleti indeksleri arasinda ylksek oranda korelasyon oldugunu gérebiliyoruz.

Ve simdi spesifik olarak Turkiye'ye bakma ve ticaret hayatina atiima konusunu inceleyelim. Birgok farkl
gosterge birbiriyle baglantili, bu yiizden iktisadi blyime ve iktisadi icraat giindemiyle en alakali konu oldugunu
disiindugim, is yapma olanagi konusuna odaklanacagim. Ve Diinya Bankasi’nin bu konuda yaptidi sey, 189
Ulkenin her biri icin ticaret yapma kolayligi indeksi olusturmasi ve is sahasinin ortamina gére derecelendirme
yapmasidir. Bunun igin, is yapmanin ne kadar kolay olduguna, elektrik baglatmanin, isyerini tescil ettirmenin,
kredi almanin, yatinmcinin sahip oldugu korumalarin, anlagsmalarin uygulanabilirligi ve iflas halinde ¢dzim gibi
konulari inceliyoruz. inceleme sonucunda, birinci tilke Singapur ve 189. siradaki lilkeye bakiyorum. Tiirkiye ise
69. sirada, kotu degil. Azerbaycan 70. Sirada, bu belki size bir fikir verebilir. Yunanistan 72, Giiney Afrika 41
ve Meksika 53. sirada. Yani, tam olarak orta derece gelirli bir Ulkenin puanina sahip. Suana kadar buyuk bir
gelisme gosterse de, is yapma olanagdi konusunda dniinde gitmesi gereken uzun bir yol var. Bunun iyi tarafi ise
daha fazla blytime i¢in daha bulabilecegi kaynagin oldugu anlamina gelir.

Soze Turkiye'nin kisi basi geliri seviyesi olan 10.000 ila 12.000 Dolar’in altinda ve Ustlinde olan Ulkelerden
bahsederek basladim. Hukuk devletiyle ilgili olanlar da dahil, kurumlarin gergekten biiyiimeye baslamasi diye
bir durum var. Genelde gérdigimuz ise Ulkeler bir defa 10.000 Dolar kisi basi gelir seviyesine ulastiklarinda,
blyimedeki yakinsama biraz daha artmaya baslar ve blylime yavaslamalarindaki siklik daha fazla yasanir
hale gelir. Biyumeyi gerceklestirmek daha zor hale gelir. Ve, son 40 yilda, dlsik ve orta gelir seviyesinden ¢ok
yiksek gelir seviyesine ¢cikma konusunda kargsimiza ¢ikan sadece birkag Ulke var. Bunu yapmis llkelerden birisi
Guney Kore. Bunu basaran llkeler arasindaki belki de en Gnli érnek. Tirkiye’nin de bu asamaya birgok alanda
ulasmasi konusu var, en azindan ekonomik cephesi mevcut gézukuyor. Ve ayrica AB Uyesi olmayan ama
cografi olarak ona yakin olan ulkeler var. Bu Ulkeler de orta gelir tuzagindan kurtulmayi basarmiglardir. Fakat,
Tarkiye gérdiguniiz gibi ortada yer almakta, ylksek gelir durumunu elde edecek seviyeye gelebilmis degil.

Sunu sdylemem gerekir ki, hukukun UstUnligi ve kurumlar, Ulkeler zenginlesirken daha gok dnem kazanr.
Buyimenin korunmasi konusunda 6nem sahibidirler. Tirkiye ile ilgili olarak niye bunlar séyledigimi, Turkiye'ye
ilgili karsimiza ¢ikan varsayim ve birkac kelime ile daha ifade etmek isterim. Bu konuyla ilgili bir varsayim,
Ulkelerin gelir seviyelerinin azalmasi durumu. Blylme stratejisindeki yatinm stratejisi taklide dayanmaktadir.
Fakat zengin olmaya basladiginizda, bunu devam ettirmek igin gergekten gelisim saglamaniz gerekmektedir.
Ve eger bir ekonomi olarak gelisim gostermek istiyorsaniz, yatinm yapmak igin gtvenli bir milkiyet hakki
ve fikri mulkiyet hakki rejimlerine ihtiyaciniz vardir. Ekonomi olarak séz konusu kurumsal ve hukuk devleti
meseleleriyle alakali konular daha ¢ok yenilik temelli buytime noktasina ilerliyor. Ve bunlar ¢gok daha énemli
bir hale geliyor. Turkiye’nin biylme oranlarinin ne sekilde oldugunu bilmeyenler igin sdylemeliyim ki, Turkiye
2001 yilindan itibaren ¢ok iyi blylime oranlan yakaliyor ve ortalama olarak Avrupa Birligi’nin iki kati kadar
blyime gergeklestiriyor ve bu blylme rekoru yapisal degisikliklerle de ilgili olmakta. Tirkiye ayni zamanda
dinyanin en hizl sehirlesen Ulkelerinden biri. Boylece gérdigimiiz sey, kirsal bolgelerden sehir bolgelerine
ve tarimdan farkl Uretim sekline dénuisen insanlar oluyor. Ve bu baglamda, tarimdan sehirlere ydnelen bu hizli
yapisal degisiklikten dolayi ortalama isginin Uretkenligi artti.

Bu blyiime modeli i¢in daha potansiyel bulunabilir ancak Turkiye’nin daha ileriye giderek daha fazla bluyime
gerceklestirebilmesi icin farkl bir bllylime modeline ihtiyaci var. Ve bu biiylik modelin tretkenligi koruyabilmesi
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icin yeni isler yaratmasi, kurumsal reformlarin devam etmesi kritik noktalardir. Simdi, mevcut durumda buyik
iktisadi zorluklardan bahsetmek isterim. Ve bazilarini listelemek isterim, ama birbiriyle yakindan baglantili
konular bunlar. Yabanci dogrudan yatinmi etkilemek, sermaye piyasalarinin derinlesmesi konulari bunun
bir pargasl. Is glindemi ve emek piyasasi 6zellikle énemli. Kahve aralarindan birinde bazi meslektaslarimla
konusuyordum ve bu salona bakarak bunu sdyleyince inanmayabilirsiniz ama Turkiye’de kadin is glict orani
son derece duslk. Birgcok Ortadodu ve Kuzey Afrika Ulkesinden daha disik. Bu ylzden, bu potansiyeli
getirmek, ¢cocuklarina daha iyi bakim sansi vererek, is sézlesmelerinde daha esnek tekliflerle daha karsilanabilir
cocuk bakim firsatlan sunmak ve kadinlari emek piyasalarina getirmek gerekmekte. Tim bu politika araclari
kadin is guct katiminin artmasina yardimci olacak. Kurumsal reform giindemi diger politika glindemlerini
daha iyi bir duruma getirmektedir. Tlrkiye ¢ok fazla sey yapti ama daha ytiksek bir geliri hedefliyorsa yapmasi
gereken ¢ok daha fazla sey var. Benim mesajim budur.

Moderator Bill Bernhard: Juergen. Bilylik olasilikla onunla ilgili bilgi sahibi oldunuz. Kendisi hem Hessian idare
Mahkemesi bagkani hem de kitaplar, makaleler yazmakta. Yolsuzluk sorusturmalari konusunda bir uzman.
Ben herseyle ilgili bilgi sahibi degilim ancak kendisi hukukun Ustlnligu ilkesinin ihlal edilmesinin ekonomi
Uzerindeki ve bdylece blylime Uzerindeki etkisini en iyi anlatacak kigilerden.

Prof. Juergen Taschke: Cok tesekkir ederim. Bayanlar ve baylar, bu konferansta konustugum igin ¢ok
gururluyum ve konusmaci arkadaslarimi ve organizatorleri bdyle bir konferans gerceklestirdikleri icin
kutluyorum. Bunun, dogru zamanda, dogru yerde ve dogru konularla gergeklesen dogru bir konferans oldugunu
dustinlyorum, hak ettigi dikkati cekebilmesini umut ediyorum. Hukuk devletinin is hayati ve ekonomi tizerindeki
etkisi hakkinda konusmam istendi ve benim esas uzmanlik alanim sirketlere danismanlik veren bir avukat
olmak. Bu konuyla ilgili olarak kullanish bir sirket bakis agisindan bazi konulari aydinhiga kavusturmak istiyorum.
Sizinle ilk olarak, bugiin sahip oldugumuz diinya ¢apindaki yolsuzlukla micadele konusundaki hukuki ¢cerceve
hakkinda konusmak isterim. Daha sonra, diinya capinda faaliyet gdsteren sirketlerin uygulamalarindan,
gbzlemlemek icin ne yapmalari gerektiginden, bunun uyumluluk programinin nasil ¢alistigr hakkinda konugmak
isterim. Ve son olarak, hukuk devletinin uyum kuilttriint nasil destekledigini veya sirketlerin is yapmasini nasil
engelledigine deginerek konusmami tamamlayacagim. Mikro bakis agisindan, Marina’nin bahsettigi etkileyici
rakamlarla biraz daha konuyu aciklia kavusturacagim.

Son 20 yil icinde yolsuzlukla miicadele konusundaki tim mevzuatimiz bastan asagiya degisti. Yolsuzlukla
micadele mevzuatini uyumlulukla ilgili konunun bir parcasi olarak aldim ¢linki is hayatini nasil etkilendigi
konusuna iyi bir 6rnek. Bundan 20 sene dnce, yolsuzlukla ilgili kararlar sadece Birlesik Devletler’de karsimiza
cikiyordu. Yurtdisinda goérevli devlet calisanlari hakkinda sug¢ olusturan bir ihlal oldu ve ayni zamanda bazi
muhasebecilik konulari da gindeme geldi. Yolsuzlukla miicadele konusunda uluslararasi bir standart mevcut
degildi. OECD, 1997 yilinda, risvetle micadele konusunda bir konferans diizenledi. Daha sonraki yillarda da
OECD uyesi olan 52 (lkede ve 6 diger Ulkenin katilimiyla devam etti. Biraz sonra OECD Riuisvetle Miicadele
Anlasmasi’'nin uygulamasindan bahsedeceg@im. Bir sonraki hamle Avrupa seviyesinde geldi. Risvetle miicadele
konusundaki gelismelere ciddi katki verdik. Helena bu konuda atilmasi gereken bazi 5nemli adimlardan bahsetti.
Temel olarak Avrupa agisindan, yolsuzlukla micadele etmek icin birgcok konu Ustlenilmis durumda. 2000’li
yillarin ilk yarisinda bu konu daha genisledi. Avrupa genelinde, 6zel sektérdeki risvet suc olusturan bir ihlal
olarak biliniyor. Bu sebeple OECD Rugvetle Mlicadele Anlasmasi’'nin temel konulanyla ilgili olan seyler Avrupa
mevzuatinin temel konularydi. Yurtdisinda gérevli kamu c¢alisanlarina rigvet verilmesi sug olusturan bir ihlal
teskil ediyor. TUm medeni Ulkelerde sirket icinde risvet sug olusturan bir ihlal. OECD Anlagmasi yurtdisindaki
kamu gérevlilerine riisvet verilmesini suc olarak diizenlenmesini sdyleyerek yeni bir adim atiyordu. ikinci olarak
ise, Ulke iginde ve yurtdisinda, 6zel sektdrde rigvet verilmesini sug olarak diizenlemek. AB ve OECD Uyesi olan
Ulkeler, risvetin baskilandinimis vergi seklinde uygulanmamasini saglamak zorundadir. Rigvet vergi indirimine
tabi bir eylem olarak kabul edilirse su¢ olusturmaktadir. Buna ek olarak, tye Ulkeler, sirketler ¢alisanlarinin
insanlara riisvet vermesinin ceza hukuku ve idare hukuku anlaminda sorumluluk doguracagini diizenlemeleri
gerekiyor. Cogu Ulkede, yaptinm sirketler izerinde uygulanan cezai yaptinm olmakta. Bazi Ulkelerde ise idari
para cezasl gindeme gelmekte, 6rnegin Almanya’da bizler sirketlerin yaptinma tabi kilinmasi kavramina
yabanciyiz.

Her neyse, para paradir. Size bir érnek vermek isterim; Siemens, ¢alisan bir uyumluluk programi olmadigi
icin yaklasik 600 milyon Euro idari para cezasi 6dedi. Amerika’da adli para cezasi bundan ¢ok daha dusuktu,
450.000 ABD Dolari idi. Yani, siz buna idari para cezasi deseniz de bu c¢alisanla ilgili bir soru. Siz onu cezai

yaptinm olarak ifade etseniz de, gliniin sonunda blyUk bir etkisi var. Bir sonraki yikimlilik ise rigvet yasalarinin
etkili galismasinin ¢ok iyi bir érnegi. OECD ve AB liyesi olan Ulkeler, risvet siphesi olusturan durumlarda, vergi
idareleri ve savcilan birbirlerini haberdar etmeyi zorunlu kilmiglardir. Gegtigimiz 15 yila baktigimizda ise, bu
yUkimlGltgun rasvetle miicadele konusunda ¢ok etkili oldugunu goriyoruz. Cinkl er ya da geg, her sirket
vergi denetimine tabi olacak, sirket kayitlari, defterleri incelenecek, bu incelemelerde riisvet 6dendigine dair bir
sliphe ortaya ¢iktigi anda savciyi veya tam tersi savci bdyle bir bulguya ulasirsa vergi idaresini bilgilendirmekle
yukumlU olacaktir. Bunun pratik bir etkisi de vergi denetiminde bir bildirim yapildiginda bu potansiyel bagka bir
risvet 6demesini de ortaya ¢ikaracaktir. Sirket acgisindan en énemli yikimlGliklerden biri, kanun tarafindan
uyumluluk programi kurmaya zorlanmiglar ve ¢alisanlarinin hukuku cignemedikleri hususunda onlari gézetim
altinda tutma yukimlalikleri bulunmaktadir. Simdi bir bagka agidan bakalim, uluslararasi iglerlige sahip olan
sirketler, isleyen bir uyumluluk programi ortaya c¢ikarma ytkimluliklerini yerine getirmemis durumdalar.
Amagclanan kamuda veya 6zel sektérde rigvet olmamasi fakat burada vergiden kagma olasiligini engellemek
de 6nemli. Bu 6nemli bir yikimlilik, Siemens 6rneginde de gordigiimiz Uzere Siemens, Almanya’da, 600
milyon euro cezayi calisanlan riisvet verdigi icin degil etkili bir uyumluluk programlari olmadidi igin ddedi. iste
bu Avrupa sinirlarinda bir sirketi cezalandirma konusuyla ilgili bir uyari alarmiydi ¢tnkl sirketler bu durumun
kendileri igin gercekten bir mali risk olusturdugunu gérdiiler. islevsel bir uyumluluk programinin bir diger
yukimlUligu de yabanci yolsuzluk uygulamalarindaki potansiyel yanlislarin incelenmesidir. Bu ¢gok énemli bir
yukumluloktdr. Avrupa yetki alaninda bdylesine kati bir konsepte sahip degiliz ama diger yasal zeminlerde
sirketi inceleme yapmaya zorlayacak kurallar mevcut. Ornegin, vergi ylikimlilikleri veya kurumsal yénetim
acllarindan ve Ug¢UnclU nokta sirketlerin makamlar nezdindeki raporlama yuUkumliltkleri, Ulkeler arasinda
degiskenlik goésterebilir. Benim uygulamadaki tecriibem sudur ki, bir Ulkede raporlama yUkimlaliginiz
bulundugunda, baska bir llkedeki raporlama bundan etkilenebilecektir. Biliyorsunuz ki, sirket uluslararasi
blyuklikteyse, uluslararasi bilgilerin teatisi ve inceleme yapilan bir llkede ortaya cikan bir bilginin baska bir
Ulkeyle de paylasiimasi gibi konular da ortaya cikabilmektedir. Peki uluslararasi sirketler neden bu uygulama
ile uyumlu hale gelerek bu ¢ok bilyiik uyum taahhtitlerinde bulunuyorlar. ilk olarak calisanlarinizin kanunlara
uydugunu bilmek sizin malvariginizin korunmasi agisindan énemlidir. Isinizi béylece korursunuz ve ayrica
sayginliginiz agisindan da énemlidir. Yolsuzluk konusunda kuvvetli bir sekilde incelenen sirketlere baktigimizda,
Siemens cesitli seviyelerde problem yasayan bir sirketti ve onlar igin en blyik problem Universiteden yeni
mezun olmus kisilerin strekli inceleme altinda tutulan, agir yolsuzluk sorusturmalarina maruz kalan bir sirkette
calismak istememeleriydi. Uyum, hukuka uygun gelirlerin korumasi ve daha genis anlamda ailelerinde ben
uyumlu bir sirkette calisiyorum diyerek gurur duyabilmeleridir.

Diyelim ki, Dinya Bankasi bir yaptirnm uygular ve sirket ceza alirsa bu bagka bir isi etkileyecek ve sirket is
hayatindan ¢cikmak zorunda kalirsa insanlar islerini kaybedecek ve bunun aileler Gzerinde de etkileri olacaktir.
Ve simdi, hukuk devleti kavraminin uyum konusunu ne sekilde etkiledigi konusundan bahsetmek isterim. Suan
icin bizim uyum konusunda sirketlerden beklentimiz, en iyi noktada olmalari. Ve sz konusu uyum sisteminin
uygulanabilirligi, Marina’nin da ifade ettigi gibi, daha net bir hukuk sisteminiz oldugunda ¢ok daha kolay bir
hale geliyor. Rusvetten arindirlmis bir yénetiminiz var, basvurulacak hukuku biliyorsunuz ve hangi kurallarin
uygulanacagini biliyorsunuz. idarenin kanunu uygulama konusunda gerekeni yapmadig§i durumda, bagimsiz
mahkemeleriniz araciliglyla dizeltici islemlerin yapilmasini sagdlayabilirsiniz. Devletlerdeki kuvvetler ayrihg
dedigimiz bu oluyor. Risvet 6demekten cekinmeniz konusunda bir imkan mevcut ve bu uluslararasi sirketler
icin 6Gnem arz etmekte. Potansiyel bir yanligi incelemek icin bir imkaniniz oluyor. Ve sorunlarla karsilastiginizda
bu sizin icin cok énemli bir hal aliyor, probleme karsi ‘buna son ver, problemi tespit et, telafi et ve ise bdyle
devam et’ demis oluyorsunuz. Su kadar ki, uyum ve hukuk devleti konulari belli bir noktaya kadar kardes ve ayni
metalin iki parcasi gibidirler. Hukuk devleti kaidelerine siki baglilik, uyum kiltirinin olugsmasina da yardimci
olacaktir. Simdi hikayenin diger kismina, sirketlerin ve yatinmcilarin hukuk devleti anlayisinin uygulanmadigi
Ulkeleri terk etmesi veya o Ulkelerden uzak durmasi konusuna bir g6z atalim.

Bugiln halihazirda tartisiimis bazi konulara da girdim. Sirketler riigvet 6demesi yaptiklarinda en azindan iki
yerde islerini tehlikeye atiyorlar, ilk olarak rigvet ddemelerinin istendigi yerde ve sonra kendi Ulkelerinde.
Uluslararasi rugvetle micadele kurallari bu sekilde ve kendi sayginliklar igin buyuk riskler yaratmaktalar.
iki tlkede sorusturmalara ve cezalara maruz kalirlar ve en 6nemli olan husus hukuk devleti ilkesi gecerli
olmayan bir lGlkede bir sorusturmadan gecirilmeyeceginiz icin herhangi bir sorunu telafi etme sansina da sahip
olamayabilirsiniz. En nihayetinde hukuk devletinin is hayati Gizerinde neden bu kadar dnemli etkisi oldugunu
vurgulamak isterim. Sirketler, kurumlar ve yatinmcilar éngérilebilir hukukun oldugu Ulkeler, bagimsiz hakimler,
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hukukla sinirlanmis savcilar, devletin kontroliinde olmayan kendilerine géris verebilecek bagimsiz avukatlar,
is hayatina iliskin kararlan verebildikleri ve idareden bir baski gdrmeksizin ise devam edip etmeme karari
verebildikleri istikrarli bir hukuk sistemi isterler. Gosterdiginiz ilgiye cok tesekkir ederim.

Moderator Bill Bernhard: Ve son konugsmaciya geliyoruz, Christina, blylk ihtimalle daha énce tanistiniz ama
bu BM Kiiresel ilkeler Sézlesmesi. Sunum icin bazi slaytlari da var. Hem avukatlar hem de sirketler acisindan,
yeni is imkanlarinin yaratiimasi ve istikrara yardim anlaminda sadece Trkiye icinde degil Turkiye'nin etrafinda
da yaptiklarinizi gérmek benim igin cok ilgi gekiciydi. Sizi tebrik ederim. Tesekkurler.

Christina Koulias: Hepiniz hosgeldiniz. Ve ben de organizasyon ekibine BM Kiiresel ilkeler S6zlesmesi'ni
bu 6nemli organizasyona davet ettiginiz icin ¢ok tesekklr ederim. Bdylesi énemli bir zamanda, sizin gibi
énemli kisilerin 6niinde, BM Kiiresel ilkeler Sézlesmesi’ni temsilen burada bulundugum ve hukukun tstinligi
kapsaminda is desteklerinden bahsedecegim igin kendimi ¢ok ayricalikl hissediyorum. Uzun bir giin oldu ve
sadece emin olmak icin bakiyorum, herkes uyanik ancak, daha énce, BM Kiiresel ilkeler Sézlesmesini daha
oénce duyaniniz var mi diye soracagim. Lutfen ellerinizi kaldirn.

Bu tuzak soruydu giinkii Prof. Argiiden bu sabah Kiiresel ilkeler Sézlesmesi konusunu agti. Ben de daha fazla
kisinin elini kaldiracagini distiindiim. Fakat daha yapacak seylerin olmasindan saskinim ve tesekkir ederim.
Ayrica, hem benden dnceki konusmaciya hem de hem cinsim olan konusmaciya tesekkir ederim ¢uinkt bugln
tartismaya agmak istedigim konularin zeminini hazirladilar. Bu gergekten alti ¢izilmesi gereken bir konu olarak
BM Kiiresel ilkeler Sdzlesmesi’ne ve onun llkeler, 6zel sektor, sivil toplum &rgutleri, akademi ve diger aktorler
arasindaki klresel ve yerel igbirligine yonelik farkindaligi artirmayla ilgili.

Bu ylizden genel bir bakis ve BM Kiresel ilkeler Sézlesmesi’nin ve vizyonunun ne ile ilgili oldugu ve bu
vizyonu ne sekilde gerceklestirecegi ile ilgili arka plandan bahsetmek isterim. Ve ¢ok kisa olarak isletmelerle
ilgili konudan bahsedecegdim. Yani, isletmeler neden Kiiresel ilkeler Sézlesmesi ile birlikte hareket ederler?
Daha sonra llkeler ve is hayati arasindaki iligkilerin gelistiriimesinin 2015 Sonrasi Gindem ile alakali olarak
O6neminden bahsedecedim ve aranizdan higbirinin bu kavrami duymamasi benim icin slrpriz olmaz ve bu
kavrami ¢ok detayl olarak agiklayacagim. 2015 Sonrasi Gindem ile ilgili kritik konulardan biri de iyi ydnetimin
tanitiminin yapilmasi ve yolsuzlukla miicadele ve hukuk devletleri konularinda bunun nasil bir degisim getirecegi.
isletmelerin hukuk devletini nasil destekledigi konusuyla ilgili birkag érnek lizerinden gidecegim ve Berl’in daha
once bahsettigi gibi iyi is yapmada hukuk mesleginin &neminden bahsedecegim ve son olarak buna nasil dahil
olacaginin i¢ ylzinG anlatacagim.

Kiresel ilkeler Sézlesmesi, 2000 yilina déndigimiizde Genel Sekreter Kofi Annan altinda bir departmandi
ve ayni yil 26 Temmuz’da Genel Kurul tarafindan kurulmustu. Kiresel ilkeler Sézlesmesi suanda, 8.000’i
sirketler ve kobilerden olusan, toplam 12.000 katiimciya sahip. Ayrica, 100 tane yerel aga sahibiz ve en aktif
olanlarindan biri de Turkiye’de. Ve bu bizi gergekten de diinyanin en blyik kurumsal strdurulebilirlik ve goklu
ortakla harekete gecen platformu haline getiriyor. Kurumsal siirdirilebilirlik tam olarak ne anlamina geliyor?
Kiresel ilkeler Sézlesmesi, kurumsal strdirilebilirlik derken sirketin uzun vadeli mali, sosyal, cevresel ve etik
degerler bakimindan degerinin yaratiimasini ifade ediyor. icra direktdrimiiz Georg Kell, gok net sekilde isin mali
kisminin vurgulanmasi gerektigini distniyor ¢iinkl is hayati yapilan isin degerini gérmezse bu ise girmeleri de
o derece zorlasacak. Ve isletmeler Kiiresel ilkeler S6zlesmesi’ne katiimak icin on adet prensipte teminat vermek
durumundalar. Gergekten dort kritik noktayi onlar hallediyor; elimizde insan haklari, isglicli, gevre ve yolsuzlukla
miicadele var. Ve Kiresel ilkeler Sézlesmesi’nin 10 ilkesi uluslararasi standartlara dayanmaktadir. Ve bunlara,
insan Haklar Evrensel Bildirgesi, is Hayatinda Temel Haklar ve Prensipler hakkinda Uluslararasi Calisma Orgitii
Beyannamesi, Rio Cevre ve Kalkinma Bildirgesi ve BM Yolsuzlukla Miicadele Sézlesmesi de dahildir.

Ve etkili olarak BM Kiresel ilkeler Sézlesmesi vizyonu daha siirdirilebilir ve kapsayici bir ekonomiye sahip
olmak ve bunu nasil yapacagimiz konusu ise sirket veya kobi Kiiresel ilke’ye imza attiginda, onlara iki temel
yukumlilik konusunda fikir agilamay! umuyoruz. ilki saygili olmak, bu kavramla temel hatlara zarar vermemeyi
ve tabi ki kurumsal uyumlulugun isletmelerin her asamasina katilmasindan bahsediyoruz. Bu ilging olarak BM
tarafindan is ve insan haklarini koruyucu olarak yakin zamanda c¢ikarilan prensiplerini de icermekte. Bu aslinda
insan Haklan Komisyonu tarafindan 2011 yilinda gikanlmisti ve tekrar séz konusu uluslararasi standartlara
gitmekte. Ve ikinci olarak ise destek olmakla ilgili, BM amaglarina ve Binyil Kalkinma Hedeflerine destek verme
konusunu da kapsamaktadir. ilging bigimde Prof. Gerken bugiin erken saatlerde esnek hukuk ve isbirligine
tesvik etmenin bizim i¢in ne kadar 6nemli oldugu konusuna degindi.

Daha 6nce ifade ettigim gibi, bunun igle ilgisi ne sorusu giindeme geliyor. Ve bildiginiz gibi, maalesef bir¢cok
seyle ilgili sdylenilen, benim icin yeterli. is hayatina fayda saglamak adina ii¢ adet kilit noktanin oldugundan
bahsedebiliriz. En temel kavramdan ilki, zarar vermemek yani operasyonel, mevzuatla ilgili, uyumlulukla ilgili
sayginlik bakimindan ve tedarik zinciriyle alakal risklerdir. Ve daha sonra Uretkenlik ve blyime gibi konular
acisindan operasyonel verimliligi ve yeni cografi piyasalara agilma ve ayni zamanda yeni isglicu piyasasi ve yeni
tiketiciler ortaya ¢cikmasi konularini destekleyerek daha ileriye etkili bakiyoruz.

Peki, Ulkeler arasindaki is iligkilerini nasil gelistirmeyi planliyoruz? Gegmiste BM sistemi 0zel sektérle
cesitli sekillerde isbirliginde oldu. BM Kiiresel ilkeler Sézlesmesi, BM sistemleri ile 6zel sektdr arasindaki
diyalogun, genel olarak bilindigi sekliyle 2015 Sonrasi Gindem kapsaminda aydinlatiimis kiresel ticaretin
kolaylastirimasindaki 6ncelikli platformdur. Belki bazilarinizin da bildigi izere, BM Binyil Kalkinma Hedefleri’nin
omri 2015 yilinda dolacak. Binyll Kalkinma Hedefleri’nin ne oldugunu bilmeyenler igin; bunlar, fakirligin
giderilmesi, uluslararasi egitim desteklenmesi, cinsiyet esitliginin gdzetilmesi, cocuk 6éluimleri, anne saghginin
saglanmasi, HIV ve Malaria gibi hastaliklar, gcevre ve diger kalkinmayla ilgili konularinda ortaklasa galismak
adina bir eylem planidir. BM’nin 197 Uye Ulkesi kendi arasinda iktisadi gelismislik anlaminda farkl seviyelerde,
Binyil Kalkinma Hedefleri’nin gelecek yizi i¢in galigiyorlar ve belirttigim gibi 2015 Sonrasi Gindem diye ifade
ettigimiz kavramlar bunlar. Berl’in de belirttigi gibi gibi kamu 6zel ortakliklarinin gelismesine yoénelen bir durum.
Ve bu sebeple 6zel sektdrle gok daha buylk bir igbirligine ihtiyag duymaktayiz. Gegen senenin Eylil ayinda
diizenlenen, yilda U¢ kere diizenlenen, son zirvede, Genel Sekreter Ban Ki-Moon tarafindan aciklandigi Gizere,
Kuresel ilkeler Sézlesmesi bir kiiresel danisma siireci ile 2015 Sonrasi Giindem’i ortaya gikti. Bu konularin
gelismesinde is hayatinin &nemindeki mesaji gli¢lendirecektir.

Moderatér Bill Bernhard: Ben de dahil olabilir miyim?
Christina Koulias: Tabii ki.

Moderatér Bill Bernhard: Buradaki insanlarin bu konuyla ilgili kaygisi Tlrkiye’de bunun nasil yapilacagi olabilir.
Diger mesleklere, sirketlere veya burada yasayan herhangi birinin Kiiresel ilkeler ile bir araya gelmesinin pratik
bir faydasi olabilir mi? Ne yapabilirler? Yeni is olanaklar mi yaratilacak? Yeni binalar mi insa edilecek? Yeni
kredilere imkan mi saglanacak? Ne yapabilirler?

Christina Koulas: Bence bu Kiiresel ilkeler S6zlesmesi’nin islerligi agisindan son derece 6nemli. Bu gercekten
diyalogun artirimasinin denenmesiyle alakali. Kiiresel ilkeler S6zlesmesi’nin isbirliginde tye (lkelere gok net
olarak sunu ifade etmeliyiz, burada is hayatinin en blylk faydasi diyalogun artinimasi. Katilarak gergekten
elde edecekleri ise bir firsat ve umuyoruz ki, kurumsal strdirilebilirlik konularinda nasil ilerlenecegi hakkinda
konusmalari icin giivenli bir alan yaratmis oluyoruz. ilging fakat bu Tiirkiye icin de gerekli. isletmeler ve kobiler,
ozellikle farkh derecelerde iktisadi gelisim ve hukuk devleti bakimindan farkli rejimlerde, kurumsal strdirdlebilirlik
konulariyla nasil basa ¢ikabileceklerinin kavgasini veriyorlar.

Moderatér Bill Bernhard: Litfen sadece buna bir cevap vermeme miisaade edin.

Cristina Koulias: Tabii ki.

Moderatér Bill Bernhard: Ekonomi, siirdirilebilir yeni isler yaratma gibi konularda korkung bir diyalog var.
Crisitina Koulias: Tabii ki.

Moderatér Bill Bernhard: Fakat bunun hakkinda bir sirl konusma var ve ben bunun hakkinda endiseliyim,
cok genis bir alan ve bunun Kiiresel ilkeler agisindan somut bir sonug ile bitmeyeceginden endiseliyim. Bunun
gelecek icin aktif bir zorunluluk oldugunu sdyleyebilirsiniz. Bu, evlerin inga edilmesine sebep olacak bir durum
yaratacak. Yani sadece 6rnek olarak séyllyorum.

Orta Dogu Yatinm insiyatifi ve yeni islerin yaratimasi konulari ile ilgili konustum. Tiirkiye tamamen ayni sey
degil. Kamu 6zel programi fakat kesin bir 6zden daha ¢ok leasing programi.

Cristina Koulias: Evet
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Moderatér Bill Bernhard: Fakat Tirkiye ekonomisinin %99’u olan kii¢lk ve orta dlgekli kobilere baktiginizda,
onlar bir yerlere variyorlar ¢lnkli bunu bahsettigim leasing sistemiyle yapiyorlar. Ve bu sadece sizin de
desteklediginiz bir sey mi yoksa yaniliyor muyum?

Cristina Koulias: Evet ve hayir. Yani, biz kesinlikle bu noktay ilkesel seviyede konusuyoruz. Fakat bu ayni
zamanda yerel ag Ustlinde bir baski olusturmak degil ve meslektasim Deniz’e isaret ediyorum. Fakat bu ayni
zamanda yerel baglamdaki diyalog ile ilgili. Bélge igin énemli olan yerel agin islerligi. Ve bu yerel ag icindeki
sirketler ve kobiler icin de énemli olan sey. Ozellestirme anlaminda odaklanmak istedikleri konu, ve bu baglamda
bir sonraki slayt ile birlikte Kiiresel ilkeler S6zlesmesi’nin odaklandigi birkag konunun altini cizmek isterim. Daha
sonra bu bilgiyi ve diyalog icin bu platformu saglayacagiz. Fakat bence gercekten yerel aglarin énemi hafife
alinmamali ve gergekler tim netligiyle ortaya konmali. Béylece bu sizin spesifik sorunuza genel bir cevap oldu.

Sonraki slaytlara gecersek, bu mimarligin sonunun gelmesi. Bdylece gecikmis bir sirketimiz var, gecikmis sirket
ile ifade ettigimiz, eger Kiresel ilkeler Sézlesmesi ile bir araya gelirseniz, onlara lye Ulkeler ile bu iligkileri
nasil kuracaklari konusunda bazi 6zellestirme konulari ile ilgili danismanlik hizmetleri sunduk. Ortaya ¢ikan
sonugla beraber, Maslow’un ihtiyaclarin éncelik siralamasina son derece hevesli oldugumu séylemek isterim.
Fakat gercekten dért 6nemli noktaya odaklanmamiz gerekiyor. ilk olarak, refah ve esitligin g6z éniine alindig
kapsamli buytume olan jpex. Ve iktisatcilar bunun temel yapi tasi oldugunu ve sonraki agsamanin insani ihtiyaclar
ve yetersizlikler oldugunu belirtiyorlar. Daha éncede belirttigim gibi egitimin énemi, kadinlarin gtglendirilmesi
glindemi ve esitlik ve ayni zamanda saglik konularini degerlendirmemiz gerekiyor. Bir sonraki asama ise Ucli
kaynak konusudur. Gida ve tarim konusuna, ki niifus artigiyla birlikte farkli bir konu haline gelecek, su kirliligi,
enerji ve iklim meselelerine baktigimizda ve son olarak bugtiniin son konusu gevrenin etkinlestiriimesi. Ve tekrar
baris istikrari, altyapi ve teknoloji ile benim favorim olan iyi yénetim ve insan haklarina referans yapiyorum.

Veilging olarak tekrar Profesér Fallon ve Profesor Gerken’in bugiin daha 6nce bahsi gegeniyi ydnetimile baglantih
y6netim kavramlarindan bahsetmek istiyorum. Hukukun Ustlnligu ile hukukun kurallan karsilastirmasinda,
stiphesiz iyi ydnetimle hukukun Ustlnligini desteklememiz gerekiyor.

Hukukun Ustlnligu ve ayrica insan haklarina saygi, bunlar gergekten yolsuzlukla miicadele i¢in harcanan ¢abalar
arasinda yer almakta. Mali, sosyal ve gcevresel gelisim igin temel hizmetleri gerceklestiriyorum. Ve burada bundan
bahsetmemin sebebi kavramlarin tutarligini saglamak. Altini gizdigimiz bu meselelerin bir cogu Kiiresel ilkeler
Sdzlesmesi kapsaminda Uzerinde c¢alistigimiz konular arasinda. Ve ayrica BM Uye Ulkelerinin konugmalarinda
gecen konusmalar. Bu oldukga cesaret verici. Elverigli olmasi bir tarafa, mali, sosyal, ¢cevresel ve etik olarak
kurumsal surdurulebilirligin tanimini slaytin saginda gérdiguniz Uzere bu bir tutarlilik da géstermekte.

Peki, yolsuzlukla micadele kanaliyla iyi yonetim nedir? Ban Ki-Moon tarafindan yapilan tanimdan
bahsedebilirsiniz. Kanaatimce ¢ok bulylk kapsamda Uzerinden gectik. Diinya Adalet Projesi’nin bir baska ilging
hukukun tsttnligi indeksi bu senenin basinda yayimlandi ve bu indeksi sade vatandaslarin tecriibeleri Gizerinden
yapiyorlar. Yani hukukun Ustiinliginden ¢ok nadir anlamiyla bir hukuki uzmanlik olarak bahsedebiliriz. Bunun
siradan insanlar igin ne anlama geldigini gergekten biraz agmamiz gerekiyor. Diinya Adalet Projesi bir zeminde
devam etmekte ve onlara neyin 6énemli oldugunu sormakta ve kapsadiklari alanlardan biri de yolsuzlugun
ortadan kaldinimasinin kolaylastirimasi. Kanaatimce, bu konuya daha 6nce deginildi ama yolsuzlugun var
olmasi vatandaslarin da hikimetlerinin satisa ¢ikarldigi seklinde disiinmesine sebep oluyor. Sonug olarak,
liderliklerine ve kurumlarina ve tabi ki daha genis anlamda, oy haklarina da ket vuracak sekilde, siyasi sisteme
karsi glivenlerini kaybetmekteler.

is hayatiyla ilgili olanlara alakali olarak, bir diger ilging arastirma da Dow Jones’un Ulkeler Arasi Uyum
Arastirmasi’ndan ortaya cikti ve Juergen’in isaret ettigi noktanin altini gizmekte. Buna goére, 383 sirketin yarisina
yonelik bir inceleme gerceklestirildi ve sirketlerle ilgili stipheler olmasi halinde gelismekte olan piyasalara girisin
duracagini veya gecikecegini ifade ediyor. Bu ¢cok somut bir kaygi ve belli bir bdlgede is yaptigimiz isletmelerle
ilgili cok fazla risk tasimakta. iste bu, BM Kiiresel ilkeler Sézlesmesi’nin, aslinda BM Yolsuzlukla Miicadele
Komisyonu ile ayni zamanda tanitilan ve 2004 yilinda tanitilan onuncu ilkeyle iligkisine isaret ediyor. Gergekten
yolsuzlugun ortadan kaldiriimasi igin is hayatinda herkesin sorumlulugu oldugunu kanisini tagiyorum. Ben, uyum
mudurd, memurlar, genel konsey sirket sekreterliklerinden olusan bir yolsuzlukla miicadele calisma grubundayim.
Bu acik olarak is diinyasinin, Action Hub da dahil fakat onunla sinirli olmaksizin, ortak igbirliginin tesvik edilmesi
ve yolsuzlugun ortadan kaldirnimasi i¢in birden ¢ok paydastan olusan ortakliklarin desteklenecegi yolsuzlukla

micadele faaliyetlerindeki ihtiyaclarini tanimlamak icin kullanildi ve bu bizim lzerinde dnemle duramayacagimiz
ve gecmiste karsi oldugumuz ve sebebini tam bulamadigimiz konulardan biri. Ayrica, 6zel sektére hikimetlere
“Eyleme Cagn” olarak yolsuzlukla miicadele ve iyi ydnetim konularinin 2015 Sonrasi Gindem’e eklenmesi igin
basvuru yapilmasi gerekiyor. GRECO’nun oldugu kadar Helena’nin da bu konudaki yorumlarini duymak son
derece cesaret verici oldu. Yani devletlerin de bu meselelerle ylz yiize geldigine yénelik harika bir érnek teskil
etmekte. Bu harika.

Tekrar benim uzmanlik alanim olan hukukun Ustinligu ve is hayatlyla ilgili olarak iyi ydnetim konusuna gelirsek,
hukukun Gstinliginin bu anlayis kapsamindaki tanimindan bahsettik. Bunun (zerinden tekrar gegmek
istiyorum.

Bu cok ilging ama bizler akademisyenlerden ¢ok hukuk profesyonellerinden bu konuyla ilgili birseyler
duyuyoruz, is hayatindan profesyoneller bile hukukun Gstlnligindn bu kavramiyla ilgili sorular sormakta. Yani
bu artan farkindalik herhangi bir kapsayici iktisadi blylime icgin bir yaptinm glicl ve insan haklari, gevresel
konular, isci haklar ve yolsuzlukla miicadele gabalari ile baglantili olarak 10 ilkenin sayginiginin artmasi ve
destek gérmesi acisindan dnemli. Fakat diger konular arasinda, hukukun Ustlnligi yolsuzluk seviyesini agsagi
cekmekle bireylerin rahatsizligini azaltarak, s6zlesme guivenligini artirarak ve ayrica ortaya ciktiklar takdirde
uyusmazliklarin zamaninda, adil, seffaf ve tahmin edilebilir sekilde ¢6zimU konularinda iyilestirme yaparak
iktisadi yatinmin tesvik edilmesini saglamaktadir. Ayrica, hukukun Ustinligu sirketlerin faaliyetlerinin gelismekte
olan piyasalara dogru genisleme konusunda firsatlar yaratmakta; yeni kaynaklar, beseri sermaye ve tiketici
piyasasi da bundan faydalanabilir.

Moderator Bill Bernhard: Tekrar bdlebilir miyim? Kiresel dizeyde caligirken, ylUzlerce sirketle ve bireyle
calisiyorsunuz ve birsey yapip yapmadiklarini bilmiyorsunuz veya yolsuzluk, rigvetin nasil bir fark yarattigi
konusunda bir sey yapip yapmadiklan konusunda nasil caligiyorsunuz, demek istedigim bunu élgcmenin
herhangi bir yolu var mi? Bunu élgliyor musunuz?

Cristina Koulias: Harika soru. Bu anlamda performanslar gozlemliyoruz daha dogru ifade etmek gerekirse
tim katiimcilarin Kiresel ilkeler Sézlesmesi'ne kayit olmalari tizerine kayit tarihlerinin her yil déniimiinde bu
konuda bir yikimlulukleri oluyor. “Gelisimdeki iletisim” diye ifade ettigimiz seyi bize sunmak zorundalar. Bu her
yil devam ediyor. Ve etkili olan kismi tam bilgi saglamalarinin karsiliginda bir menfaatleri oluyor ve Kiiresel ilkeler
Sozlesmesi’nin dort kilit noktasina yonelik giincelleme sagliyorlar.

Farkli gelisim seviyelerindeki Sirketleri ve kobileri takdir ediyoruz. Bu raporlarda onlarin tam rakamlari vermelerini
beklemiyoruz fakat integral degisimi gérmek istiyoruz. Fakat zaman i¢inde gercekten artan bir gelisim var ve
sonsuz saygimizla sinirl kaynaklarimiz var ve bu ytizden sirketleri raporu gézden gecgirmesi icin ic denetime
veya dis denetime tesvik ediyoruz fakat asil yaptigimiz, olaylara belirli araliklarla bakiyoruz ve bu raporlarin
kalitesini kontrol ediyoruz.

Moderator Bill Bernhard: Baska bir sorum var. Kiiresel ilkeler ile imza atan sirketlerin bazilarina baktigimizda,
para bile alsalar yaptiklari sey ¢ok kii¢lk. Ve siz sonunda “basarisiz oldunuz, buradan gidiyorsunuz” diyebiliyor
musunuz?

Cristina Koulias: Evet, kisaca bdyle de denebilir.. Teminat talepleriyle ilgili konustuk ve daha periyodik taleprden
bahsediyoruz ve bu birgok sirket ve kobinin ¢ikarilmasiyla sonuglandi.

Moderator Bill Bernhard: is hayatiyla ilgili olarak yapiimasi gereken ok daha fazla konu var. Risk almak igin
firsatlar yenilige sebep olur, kanaatimce 6zellikle teknolojik alanda yenilik, genis is imkanlari, yeni igler, dinyada
blylk bir degisim yaratacak yeni egitim imkanlar doguracak. Aksi halde, pes eden ve umutsuzluk iginde
yasayan milyonlarca genc insanin, bozularak bizden daha kétl halde olacagi bir son ile karsilasacagiz. Evet
bu en kétusu.

Cristina Koulias: Yani is hayati kanunlarl nasil destekliyor? Genel Sekreterlik gecen yil eylilde tekrardan, is
dunyasindaki kuresel atilimlari heyecanlandiran ve kanun i¢in destek toplayan bu yeni girisimi duyurdu. Biz
Atlantik Konseyi’nde LexisNexis ile birlikte ve ayrica Birlesmis Milletler’in Rule of Law (Hukuk Devleti) birimine
danisarak galisiyoruz. GUnku rehberlik icin blyUk bir istek duyuyorum ve bu rehberligi sadlarken is davasi insa
etmek icin kanunlara verilen destek etrafinda bir gerceve gelistirmek icin ¢alisiyorum. Bu is dinyasinin faaliyet
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gosterdigi her alanla iligkilidir. Ayrica vurgulamak gerekir ki bu hiikiimet icraatlarinin bir ikamesi olarak degil bir

iltifat olarak dsunuImelidir. Cok heyecanliyiz; ¢linki bu tam planlama asamasinda bir konu. Zamani geldiginde _
gelistirme asamasi bu yil boyunca diinyanin pek ¢ok yerinde vuku bulacak ve umuyorum ki 2015’in ortasinda

faaliyete ge¢cmis olur.

Bizi gercekten heyecanlandiran konuyu sizinle biraz paylasacagim. Biraz arastirma yaptik ve énemli drnekler
bulamadik. Ancak birkag 6rnek ortaya cikardik. Kanunlarin nasil hazirlandigi konusu bizde blylk yanki
uyandirdi. Biz kanunlan desteklemek konusunda oldukca israrliydik. is diinyasinda 4 gekirdek alan vardir:

stratejik sosyal yatinmlar ve hayirseverlik, kamu dizeni kurallar ve savunma, ortaklik ve toplu dava. DLA Piper Im pact Of Ru Ie Of Law on

Ozellikle birinci alanla ilgili olarak kanunlarindaki bosluklari doldurmak amaciyla Myanmar hikimetine anayasayi
hazirlamasinda, insan haklari, uluslararasi hukuk ve ceza hukuku konularinda yardim etmistir. Bu is faaliyetlerinin B H & E

esaslarindan biridir. Stratejik sosyal yatirnm ve hayirseverlik alaninda ikincisi ise tiketim mallaridir. Yani Avon’'da us' ness Conomy
bir kozmetik sirketi, onlarin vakfi. Yargiclar ve iscilerle, hikiimetle ve diinya ¢capinda NGOs ile cinsiyet temelli
siddet ve insan ticaretine karsi yakinen beraber calisiyorlar. Kamu diizeni ve miidafaa ile alakall Gg¢tincu alan
ise LexisNexis ile yuruttlen ve ABD’nin digindan gelen bir alan. Yani gelismis Ulkelerde bile bu mesajin tegvik
edilmesi, pekistiriimesi cok 6nemli. Ayrica insan ticaretini dnlenmesiile ilgili, ABD’deki insan ticareti kurbanlarinin
hayatlarini degistirmek igcin yeknesak kanunlarin kabuli ile sonuglanan girisimlerde bulunmus ve avukatlik hizmeti
saglamiglardir. Ve sonugta, bu aslinda bir igki sirketidir ve Kamerun hiikimeti ile ortaktir. Ayrica yolsuzluga karsi
is koalisyonu kurma konusunda oldukg¢a énemli olan diger islerle de istigal eder. Butlin bu faaliyetleri gérmek
bizim agimizdan oldukca cesaret verici.

Buylizdentekrar buasamada; Kiiresel ilkeler Sézlesmesi’nin bir parcasindafark ettigimizen 6nemlisey ve saygimla
arz ediyorum ki bizim profesyonelligimizdir. Ne yazik ki, avukatlar ilk zamanlarda Kiiresel ilkeler Sézlesmesi ile
calisma konusunda ¢ok hevesli degillerdi. Ancak avukatlarin gelismis derecede kurumsal surdirilebilirliklere
basvurabilmeleri ve avukatlarin is iligkilerinde; 6zel olarak ya da danisman olarak devam ettirmelerindeki
blylyen farkindaligin kritik roliinii son zamanlarda fark etmis bulunuyoruz. Bu yiizden, buna iligkin olarak, BM

Kirresel ilkeler S6zlesmesi hukuki islerle olan ugraslarini arttirma ve tekrardan size bu aktivitelerin ana hatlarini Moderatér
verme konusunda calismalarimizi artirmaktayiz. Genel Kurul “Kurumsal Strdurulebilirlik” igin galisan rehberimiz Berl Bernhard
baska bir bilyiik hukuk firmasinda calisan ve kurumsal siirdiirebilirlige iligkin olan bir sézlesmesel kurulun rehberi Chairman Emeritus, The Aspen Institute;
ile caligmaktadir. Ve bu calisma kurul seviyesinde ama ayrica yénetimsel seviyededir. Ve saniyorum ki ben Chairman, Middle East Investment Initiative (MEII)
hukukgularin aktif bir rol oynayabilmelerini ve e@er isterlerse bilingli bir birlesmeye hizmet edebilmelerine yonelik .
firsatlar saglamakta ve bunu giiglendirmekteyim. Marina Wes
World Bank, Lead Economist
Ve son olarak, suanda ilging bir sekilde isaret ettigimiz 6zel danisman ile ilgili kesfettigimiz, hukukcularin
kapasitelerini arttirmalari konusundaki 6nemini fark ettigimiz gibi, gelismekte olan kurumsal stirdUrebilirliklerde Prof. Juergen Taschk
oldukga bulyUk bir rolii bulunmakta ve bu hukuk fakiltelerindeki hukuki egitimlere kadar uzanmakta bu yiizden DLA Piper, Hessian Administrative Court of Justice
bizim en c¢ok istedigimiz sey gelecekteki hukukgularin glicl ortaya c¢ikti§i zaman bizim digsarda durmamizdir.
Ve ben profesyonel biri olarak yaptigim bugtnun sorunlarini gelistirmek ve sadece temelleri diizenleyen Christina Koulias
bakis agilarina son yorumlari yapmaktir. Ekonomik gelismelerin altini gizmenin 6nemi; sosyal duraganlik, United Nations Global Compact

bagh ensititller ve hukuk kurallarinin giicl icin gercekten gereklidir. Ve eger hukuk kurallarinda ortak baglihk
olan BM 2015 yayininda kararl yenilikler yapmak istiyorsaniz hiikimetlerin ylikselme planlari i¢in olan birgok
dava cagrilari bulunmaktadir. Ve biyiyen farkindaligin bir parcasi olan devlet-6zel birlesmeleri oldukga kritik
durumdadir. Ve ticaret hukukunun sikayetleri diinyada gelisen olaylara isaret etmektedir. Bu sebeple, sosyal
gelismeyi ve ekonomik blylimenin geligtiriimesini ve bdylece yine sirketlerin kendi glindemlerine sahip olanlarini
vurgulayarak onlari tesvik edebiliriz. Biz onlarin strdurulebilir bir yolda olduklarini temin etmek istiyoruz.

Kuresel llkeler Sozlesmesi ile birlikte calismanin dnemini sadece son olarak iki noktada belirtmek istiyorum. Bu
yuzden, hali hazirda aktif olarak bagl oldugumuz bitin sorunlari vurguladigimiz piramide ve daha fazlasina web
sitemizi rahatca ziyaret ederek ulasmaniz mimkuin. Ancak, yerli aglarin énemini 6zellikle Turkiye’deki sartlardaki
kiresel agi yeterince vurgulayamayabilirim. Onlarin sahip oldugu, anladigim kadariyla yaklasik yiz seksen adet
olan katiimcilari ile birlikte olmak ve ¢alismak onlarin éncelikleri dikkate alinarak sorunlari tzerine ¢alisilacaktir.
Bana zaman ayirdiginiz igin tesekkir ederim. Bu bilgilendirici oldu.

Moderator Bill Bernhard: Tesekkirler Christina. Dinlediginiz icin gok tesekkdirler.
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Moderator Berl Bernhard: Let me just say preliminarily to everyone here this is one of the smoothest run
conferences I’'ve ever been in and it looks like easy and the easier it looks, the harder it was to put together. |
think all of us are grateful how well this is gone.

Let me just preliminarily when | told a friend of mine who had been the general counsel of the Three Mile
Island investigation of the nuclear disaster. He said, let me tell you when he heard | was going to talk about the
economy and the rule of law, what he was told by his friend of his. It goes something like this: It said “William,
let me suggest something. All you know about nuclear energy could fit in navel of a flea and still leaves room for
a half a peanut and teacher salary.” And that’s where | am right now but | think we can do a little better. I'd like to
start off with something which in fact | end with, really. And it's not very complicated but with what | have been
doing for the last 6 or 7 years in the Middle East, leads me to the following proposition that people who have
nothing, have nothing to lose. And that is what the economy and the growth of economy and the rule of law is
all about. | want to address some of the things that | think can make a difference in terms of the opportunity that
is necessary for people to feed their families, to have shelter, to have medical aid when necessary, and most
important to have hope that there is a future of opportunity to make a good living. And to be able to share what
people want to share in the terms of loving and affection within a family unit.

I would like to talk a little bit about where we are. We talk a great deal and | listened to it carefully today about
the application of the rule of law, the difficulties of how much it really has made a change and a difference in
reliability, openness, honesty and that kind of thing.

| want to expand that somewhat and talk a little bit about the world in which Turkey lives. It is not an island
under itself. It is part of the world, part of the world economy and in that regard it is very much necessarily
involved with what’s going on both below it geographically, to the west and to the east and | want to mention
just a few things about the Middle East and North Africa where | have been involved for some time.

The population in this area and please listen to these figures, they come from the World Bank and from the
IFC and other institutions. Within 15 years, there will be a need for 50 million jobs in the so called ‘MENA’
area and that’s the Middle East and North Africa. Over 65 percent of those 50 million jobs will be needed for
young people under the age of 32. Where is that coming from? | don’t know. And what it leads to is that the
educational system around, not just Turkey, not just the Middle East and North Africa, but the entire world is
going to have to face after that. Because without the future of jobs without a hope that there is something for
them and their families and for the institutions in which they want to work and the state which they live, we are
going to end up with instability, violence and we have already seen it. You combine that with the social media.
| know that’s your major problem here but if you look at what happened in Tahrir Square in Egypt and in Tunisia
where we are working, which started the Arab Awakening or Arab Spring, that is a reflection of despair.

What do young people do when they can’t get jobs? What can you do when you grow up in a community like
Palestine in the West Bank which is probably the most educated Arab unit in the world? And you can’t get a
job and you can’t leave without permits and return. This is serious stuff and we are not facing it, you could talk
about order, rule of law, reliability, but you have to face what we are facing.

How did the Arab Awakening or Arab Spring catch on so quickly? It wasn’t just Tweet or the other social media-
| think there are few of them now, it’s growing exponentially. What is going to be needed is to try to figure out
and we have not done so, what is the type of education, vocational or other, it makes no difference. And there
is a new system found in Germany, which we’re using in Tunisia right now, which is a software, which helps to
bring together the markets that need employment, what kind of employment, and then we try, it does it itself
once we feed it in adequately and tells us who may be available and what could be done to provide jobs. | think
it’s going to work, it is brand new, so far we’ve been lucky about it. And it really makes a difference. There are
two things | want to just talk about briefly and I’'m going to be quite short.

Way back in 1963; | was director the United States Commission on Civil Rights under President Kennedy. And
one day | got a call that said, from the State Department, we would like you and Judge Thurgood Marshall to
go to East Africa because we’re going to try to form an economic unit of East Africa. And we want you to try
to talk to the people, the young people in that whole area, Uganda then Kenya and Tanzania at the time and
Zanzibar. Well, we went over there and those who didn’t know Thurgood Marshall have to understand, he was

not yet on the Supreme Court but he went there later, but he was a very powerful and fun individual. He was not
dour, but he was articulate, and he cared. When we went there flew all night and he kept telling me when we
get to the airport, Jomo Kenyatta who is the fellow of man of us and present Prime Minister who was running
Kenya. We went with dinner at his house and this is relevant, it was a surprise to me. Thurgood was talking to
Kenyatta and he said you know “it was Jomo I’'ve spent 7 miserable weeks with you in London writing your
new Constitution and the Bill of Rights. I'm disappointed in you. This afternoon | rode around Nairobi and | saw
seven stores owned by Indians for sale. And | know that you took those or your people took them”. And | found
that offensive to which Kenyatta said “Judge Marshall, I'm going to do something about it”. To which one and
only Thurgood said “no, | don’t want you to tell me you’re going to do something about it tell me how you're
going to do it and give me a time period”. Well, | was kind of astounded. Rest of the evening went on like that |
have to say that on the way back to General Council’s home, | said something like or those who have may read
this. | said you know | have been thinking about this, Sir | want to say something to you and he said “what?”
| said “you know, your behaviour with the new government and what the new Prime Minister” and | stop for
second; and | said “it reminds me of the Edward Jones”. He sounds for a second and he said “white boy when
we were in East Africa | am the Edward Jones”. So that was the good fun but what | wanted to tell you he was
then he went into a speech about if property is not sacred or if it is not written and protected, if you can’t get
real title to property, you don’t have any rights and the only thing that counts is whether or not you have free
speech, you have this or that he said at the core, the most sacred thing that people have is there ownership of
property. Well it is just astounded me when that occurred. That’s one thing | want to mention.

The other thing | want to mention is that there are have to be new ways in which we deal with developing
countries and the needs. It’s no longer government it is going to have to be public private partnerships. |
believe this deeply and | want to tell you about the one that | share right now and how it’s gone and how it
came about.

At the Aspen Institute for maybe two or three years we had constant arguments about what we could do to
reduce the potential for conflagration in the Middle East between Israel and the Palestinians. And it was just
talk. Everybody was getting a little tired of it. We were heard all before. We were very pessimistic about it and
we convene a meeting of people who were much involved and caring. And four people in particular came
together. And it was Madeleine Albright who had been our prior Secretary of State, it was ‘Henry Kissinger’
who had been Secretary of State and there had been Chuck Hazel who was a senator from Nebraska and
Senator Feinstein of California who is now head of the intelligence committee. And we spend 2 days talking
about what we could do. | unfortunately came into the right room at the wrong time. So, but what finally
happened was that we got together with OPIC (Overseas Private Investment Corporation) and said would
they help us to regenerate the economy in Palestine. The theory been that if there is stability in the economy
and people are feeling there’s a future, that would reduce the potential for violence. And so we worked out
the following that OPIC would guarantee loans that we would make through the banks, but we would select
what targets, what kinds of markets we wanted to deal with and the banks would make the loans OPIC would
guarantee it and the idea was to get credit in the market so that people are the position either start businesses
or expand businesses. It was so called we call it LGF “Long Term Guarantee Facility” but it was and it remained
something where we could look at the needs, gage the needs, and we could do it on a private basis work it
through the banks and then we did something we called the necessary money to train the banks to get away
from collateral as the only way to get funding for the operation. We have had a remarkable run. At this point,
less than 7 years from what we started. We are now been enable to invest 117 million dollars in the West Bank.
Default rate is slightly over 2%. And you think that’s good right, so we got criticizes we didn’t take enough for
risk.

But one thing that is a problem under any rule of law anywhere is the recognition that the worst situations
occur against women not just in the West Bank. | don’t know the situation in Turkey but | sure know North
Africa and the Middle East. And it’s all over the world and | think there’s got to be a recalibration of what
needs to be done. Let me give you an example. We determined that it would be important that some of our
investments had to go to women. And so, we gave a loan $500,000 to a group of women who came to see us
about it and said they want to start a store they have all laid out and it was it would be 100% owned by the
women and ran by the women. And took off almost right away and we like it so much we did another building
and another program for a million dollars and it’s the same. The difference has been remarkable as a result of
that for example two young women came into see us and said we want to open apothecary store and bought
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for medical purposes and for selling eyeglasses and that kind of thing. That came about because they heard
about what was done with the two buildings and at the two new programs that we’ve set up with the women.
This proportion of emphasis is continuing. And | think we’re making a difference we had trouble at the start. It
was not culturally favourable but it’s working out well and now, one or two of the collectors of the West Bank
and one of them in Tunisia are asking to have training facilities for women. The other part of that is that we took
a look at some of the project that we had already invested in and said we won’t give you more money unless
you set up an educational program for the women to be enabled to move for menial jobs into your situation. In
one case it was a small hotel to train them, to use computers for reservations at for advertising in other things.
It’s beginning to work. It’s not easy but this is something that | think everybody up here you were particular. |
think have to look at and say how do we get this message across. The United States is way ahead but still not
where it ought to be, but in these other countries it is exceedingly difficult. | hope we will continue to be enable
to do that but it is worldwide problem which has been widely ignored. We can talk about it what needs to be
done as far as the rule of law is concerned. But the rule of law clearly embraces the need for women to be in
a competitive position, and to be given the opportunity to succeed. Because, | really believe that without that
kind of thing, there is never going to be the stability.

One of the other things as important that | want to talk about very briefly is people have said why should we
come in to these areas were there such high risk and it’s not just in Middle East or North Africa. Here it’s
everywhere, what business people want is reliability. They want to know what there have been told there’ve
been told is the truth. They can rely on it. They will take the risk and they will invest. But unless it’s open,
transparent and clear to them and they are not going to invest. We had any number of people for example
in Tunisia we are also doing kind of a franchising operation. Which is all different that we done before. That’s
biggest issue we have. How we will be protected, how are the risks are going to be handling and we will
be given the facts. And so, this proportioned effort has been to tell the people in these countries were now
operating and now its spreading to Morocco and other things were quite busy. And Turkey as well it’s in every
country. Business people are prepared to invest the new things but they need partners, they need honesty,
they need openness and that’s where the rule of law really is applicable. | also want to say that it is not just
heavy duty, it is huge opportunity for the business people for professionals to realize how many people, young
people with energy, brains and training will be benefited if we all get together and help. People need help.

| could say more than this about the population figures. We are going to be 9.5 billion people on this earth.
A billion and a half more, at least the projections are, before the end of the century. What are we going to do
with that? The unemployment rate in this whole area right now is 46% if you count the North African area
%13. | guess here you know better than | do but this is both a huge economic challenge. It’s going to require
a different form or more imaginary form of education and it’s going to require hands on training of people who
have never done this kind of thing before. We have had amazing success with 8 or 9 banks for working for
example in the West Bank, we have 14 people working there, all Palestinian half women, half man and they
go around bank to bank now entering the banking officers how to invest on a cash flow bases not collateral.
There’s no money in these places, its collateral borrowing you’ve been threw it more than | have. You want
to borrow a hundred bucks you put up 200 bucks for collateral. That doesn’t generate a lot of business. But
that’s the way it always been. And it’s begun to change and it has changed there. The banks accepting it- and |
think we got a long way to go but it’s working. | don’t want to speak anymore so | want people who know what
they’re talking about to speak and | have a really appreciate being enable to participate this because this is our
future this really is an opportunity, high risk, high return indispensable forcibility and peace. And we don’t grab
it now when we’re right on the cusp of change, we’re making a terrible mistake. You are on. This woman is the
queen of the World Bank in Turkey. Marina Wes. And we delighted that you are here. Thank you. She’s going
to put some things up to make more sense than | have.

Marina Wes: Thank you very much. | think those stories and examples you gave make things come to life.
So, | want to very sincerely thank the organizers for asking me to attend today’s and tomorrow’s event. I'm
an economist and | have learned so much today. It’s really been one of the most interesting days I've had in
a very long time to be introduce to so many ideas that | really relevant to also but | do. So | want to take not
too much of your time because | know it’s late in the day and there is a beautiful city on the other side of these
walls. Although | think it is going to rain soon. But | don’t want to take too much of your time. | want to bring
across a couple of key ideas where | think economics and the rule of law institutions more broadly where they
interconnect. | will also use a number of charts to illustrate those ideas. As an economist | worked with charts

days in days out and to me illustrate those things, they make things clearer. If to you that confuse you don’t
worry about it. Because | will say what is in those chart so it’s really your own personal preference.

So, three main hypothesis that | would like to get across today. | will elaborate on each of these three. The first
one is that cross-country economic institutions play a key role in a country’s growth potentials. So we can show
that indeed there is a link between the qualities of institutions of growth. The second idea is that Turkey has
made a lot of progress in building institutions. But at the same time there is more that can be done. So it’s a
glass half full, glass half empty. And the third idea, this is maybe the one where | will spend most of my time on
is that from an economic perspective Turkey is now at the critical juncture. What we see is that when countries
reach an income level on a per capita basis of about 10 to 12 thousand dollars and this is where Turkey is, that
it becomes much harder to sustain growth. Sometimes it called the middle income trap. And | want to link that
to the institutional reform agenda how Turkey can escape the middle income trap going forward. So that’s the
third idea.

This chart, if you are so inclined to look at it carefully, actually what it shows is that economic institutions play
a key role in growth. So, countries with a stronger institutional environment effective the rule of law, a good
business climate, more secure property rights, they are better positions to attract investment to participate
in trade and to utilize the physical and human capital that they have to utilize that more effectively. So in my
presentation | will be using and I'll just say it now so that | don’t have to keep them coming back to it, I'll be
using a couple of different data sources some of them are from the World Bank. The World Bank produces
worldwide governance indicators, drawing on indicators from other institutions. We also have doing business
indicators which look at the business environments. But I'm also using indicators from different sources
including the Heritage Foundation the corruption perception index. So there is a range of indices that are used
in this presentation. But this first chart shows that in generally countries with the higher per capita income
have better institutions and countries with lower per capita income has worse institutions. What we see here,
and please take my word for it, is that we have different institutional indices. So the red dots are rule of law,
the blue ones are control of corruption indices, the green ones are government effectiveness. The purples are
regulatory quality and the oranges are ease of doing business. But what we see is generally across countries
there is a high correlation between the difference governance indicators. So a country that has a good score on
control of corruption also tends to have a good score on regulatory quality on ease of doing business. There is
a correlation in those scores. Of course there are exceptions but in general we see a high degree of correlation
between the different measures of institutions and rule of law.

Okey, so then turning to Turkey specifically and zooming in on doing business. | have just suggested that
a lot of the indicators are correlated so I’'m going to zoom in on doing business because | think it is most
directly relevant to the economic growth and economic performance agenda. And what doing business does
is that the World Bank produces a doing business rating for each of 189 countries and the rating measures
the environment in which businesses operate. So it looks at things like how easy is it to start a business, to
get electricity, to register property, to get credits, to protect investors, to enforce contracts and to resolve in
insolvency. So, country one which I think Singapore is the highest ranked and country 189 which | would have
to look up is the lowest ranked. Turkey ranked 69 which is not bad. Azerbaijan is 70 just a give you an idea.
Greece is 72, South Africa is 41 and Mexico is 53. So it’s very much in middle income country kind of score.
And Turkey has made progress on that doing business agenda but it still has a large agenda ahead of it, which
anyways good because it means that it can find sources for further growth going forward.

So | started by saying that countries that have more or less Turkey’s income level $10000 to $12000 per capita
GDP, we find that institutions including the rule of law really begin to matter to growth. What we see is that once
countries have reached about $10,000 per capita the convergence in the growth starts to stockade there’s
a much higher frequency of growth slowdowns. It becomes much more difficult to grow. And there are only
few countries that have mated over the past 40 years that’s what this chart illustrates from lower and middle
income too high income. One of the countries that has made it is South Korea. It’s probably the most famous
example of a country that has made it. And the country to reach Turkey often looks in many areas at least on
the economic front. And then there is a number of countries, some of them not a part of the EU but all of them
near EU, that have also managed to breakthrough in this middle income trap. But Turkey as you can see, being
in that square in the middle has not quite made it yet to high income status.
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| have been saying that the rule of law and institutions matter more when countries grow richer. They are
important to sustaining growth. So may be one brought hypothesis and then just a few more words about
Turkey as to why | am saying that. So one hypothesis is that when countries are at lowering income levels the
investment strategy and the growth strategy relies on imitation. But then when you start becoming richer to
continue growing you really need to innovate. And if you, as an economy want to innovate, rather than just
imitate you need secured property rights to invest in land and property and intellectual property rights. So this
institutional and rule of law issues as an economy moves to more innovation based growth. They become
much more important. What we’ve seen in Turkey, for those of you that don’t know Turkey’s growth rate; Turkey
has had a very good growth record especially since 2001 that has grown on average twice as quickly as to
European Union, it has had a very good growth records and that growth record has been linked to structural
change. Turkey has also been one of the most rapidly urbanizing countries in the world. So what we have seen,
we’ve seen people moving from rural areas to urban areas. We’ve seen people moving out agriculture into
surfaces, into manufacturing. And in that context; productivity of the average worker went up because of this
rapid structural change the growth, the movement out of agriculture into cities.

There may be a bit further potential for this growth model to generate further growth but going forward Turkey
needs a different growth model. And as part of that growth model to sustain the productivity growth to create
jobs continued institutional reform has to be critical. Now, | can say just a few words about what we see as
some of the big economic challenges right now. And | will list some of them. But they are closely interlinked.
So if | say attracting FDI, deepening capital markets, institutions are part of that. The jobs agenda, the labour
market agenda is a particularly important one. | was talking to some colleagues over one of the coffee breaks
and you wouldn’t believe it if you look around this room, but the female labour force participation rate in Turkey
is extremely low. It’s lower than many MENA countries. So bringing that potential, bringing women into the
labour market including by offering better child care opportunities in more affordable child care opportunities
by offering flexible contracting in employment contracts. All these policy measures will help to bring about
greater female labour force participation. So the institutional reform agenda compliments the other policy
agendas and it’s a critical one. Turkey has done a lot but it will need to do more if it wants to make it to high
income. That’s my message.

Moderator Bill Bernhard: Juergen. You probably read about him. But he is both a state judge of a Hessian
Administrative Court. He’s written books, articles. He’s an expert on investigations and on corruption may be |
don’t know and all kinds of things but he is someone that | think we really need to hear in terms of the impact
of violations of rule of law on economy how it impedes its growth.

Prof. Juergen Taschke: Thank you very much. Hello ladies and gentlemen | am a very proud being here
speaking at the conference and | want to join my co-speakers in congratulating the organizers making that
conference. | think it’s the right conference with right topics, at the right time, at the right place and | wish that
conference deserves the attention it needs.

I’'ve been asked to speak about the impact of the rule of law on business and economy and in my main
professional I'm a lawyer advising companies. And | want to shed some light from a practical company
perspective on that topic. | want to speak with you first about the legal framework, on the worldwide anti-
corruption legislation we have today. Then | want to speak with you about the application worldwide operating
companies have, what they have to observe, how that fits into the compliance program. And then | will conclude
how the rule of law could support compliance culture or could prevent companies from doing a business. So
from a micro perspective | think a bit shed some light on what Marina showed with very impressive figures here.

So the legal framework over the last 20 years our whole legal system in anti-corruption laws have completely
changed. | have taken anti-corruption laws as one segment of compliance because | think it is a good example
to demonstrate how it impacts the business. So 20 years ago there was only the form corrupt practices act
in the United States. He made it a punishable offence to bribe public officials abroad and there were also
some bookkeeping provision. There was no international standard on fighting corruption. In 1997, OECD
issued convention, combating bribery. That was implemented then in the following years within all 52 member
states of the OECD and in addition in 6 other countries. I'll come in a minute to the application which have
been imposed by OECD Convention of Combating Bribery. The next move was on the European level. We add
significant efforts on the level to combat bribery. Helena mentioned some very important steps to go there. So

basically from the European angle, a lot of activities have been undertaken in order to fight corruption. That
was extended then in the first five years of the 2000’s. With bribery in the private sector we have now nearly
European wide network of countries bribery in the private sector is a punishable offense. So what is all that
about the basic topics of the OECD Convention Combating Bribery of the European legislation the basic topics
are: It is a punishable offence to bribe public officials abroad. In all countries bribery is a punishable offence
in the company, in all civilized countries. OECD Convention that was a new move for what to say must be a
punishable offence to bribe public officials abroad. The second thing was to make it a punishable offence to
pay bribes in the private sector, was in the country and abroad. All EU member states, all member states of the
OECD Convention have to ensure that bribes may not be tax redacted. And that, it is a punishable offence if
bribes are treated as tax deductible offences. In addition, the member states have to ensure that corporations
are liable if their employees bribe people that means either a liability under criminal law or under administrative
fine. In most countries the sanction is a criminal sanction imposed on corporations. In other countries it is
an administrative fine for example Germany we do not know the concept of sanctioning companies it’s an
administrative fine like driving to pick on the autobahn. However, money is money; just to give you an example:
Siemens paid nearly 600 million Euro as an administrative fine for not having a functioning compliance program.
The criminal fine in the US was much lower. It was 450.000 USD. So it is a question of labor whether you call
it administrative fine or you call it criminal sanction but at the end of the day it has really big impact. The next
obligation and this is an excellent example how you can make under bribery laws really effective. That was that
the member states of OECD and on the EU level have to obliged tax authorities and prosecutors to inform each
other if there is suspicion of bribery. And looking back over the last 15 years this obligation has made it really
effective the fight against corruption. Because sooner or later every company has a tax audit, the tax audit
look into the books and records of the corporations and if they find suspicion that bribes have been paid, they
have to inform the public prosecutor, vice versa also if the public prosecutor comes across suspicion he has to
inform the tax authorities. Practical effect is if such a notice has been made a tax audit, takes place and then
potentially reveals other bribery payment.

One of the most important obligation on the company site is that they are legally bound by law to have any
established compliance program in order to supervise employees and to ensure that employees do not violate
the law. So let’s switch out to the company side all international operating companies haven’t obligation to
have a functioning compliance program. And the goal is that there should be no bribery in the public or in
the private sector. But there should be no tax evasion. This is a very serious obligation again the example
of Siemens paid 600 million Euro not because employees had paid bribes. Siemens paid 600 million euro in
Germany because they had not have an effective compliance program. That was the basis for sanctioning
the company that was within Europe | think wakeup call because companies see it can expose them to really
significant financial risks. Another obligation is that part of a functioning compliance program is to investigate
potential wrong doing under the foreign corrupt practices act. It is one very important obligation. In the European
jurisdiction, we do not have such a strict concept. However, there are other legal grounds which may force the
corporation to investigate. For example, tax obligations or corporate governance aspects and the third point is
that companies have reporting obligation vis a vis the authorities. That may also differ in different countries. My
practical experience is if you have a reporting obligation in one country then you would report it also in the other
country affected because you know that the corporation internationally big, also it is internationally exchange
information and you know if one day the investigating authority in one country has information it would be given
also to other country. So why do international operating companies comply with this application and undertake
these tremendous compliance efforts. So first, it is a protection of assets if you ensure that your employees
are in compliance with law you protect your assets, no sanctions. You protect the business. It is reputational
aspect of course and again. If you look at companies where vigorously investigated for corruption. Siemens
was such a company, they have problems on various levels and one really significant problem is they cannot
hire people because young people coming from the university, they do not want to work for an employer who is
under heavy investigation for corruption they want to be proud was in the families and say | work for compliant
company. Compliance is the protection of profits or lawful profits and of course in a wider sense it protests the
families, the business partners if you have seen corporation who have been far from business. Let’s say if the
World Bank imposes a sanction and corporation is far from World Bank business that has impact also one other
business and if the company has no business then the employees will lose their jobs and that will have impacts
also on the family. So let me now switch to the question in how far the rule of law supports a compliance
culture. What we expect today from companies is told from the top compliance culture that means we want
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that is effective within the company. And the implementation such a compliance system is much easier if you
have a clear legal system, environment with clear legal system where you know what the applicable laws are it’s
what Marina showed on a very high level. You have a bribery free administration, you know what the applicable
law is, and you know that the rules are obliged. You have independent courts where you could seek remedial
actions if you think that the administration is not applying the law as they should be. There is the checks and
balances between the powers within the states. You have the possibility to refrain from paying bribes and
important thing for most international operating companies. You have the possibility to investigate a potential
wrong doing. This is very important if you come across irregularities that you look into it and then you have the
possibility to find out is a problem if yes ‘Stop it, identify it, fix it and then continue business. In so far | would
like to say that compliance and the rule of law are to certain extent sisters, they are two slice of the same metal.
The strict application of the rule of law allows and encourages a real compliance culture. Now let’s look on
the other side into companies and investors leave countries or stay away from countries where the rule of law
is not applied. | touch some topics which have been discussed already today. | make that a very short. So, if
companies have to pay bribe they endanger the business at least in two jurisdictions where they are asked to
pay bribes and the home jurisdictions. This is the international anti-bribery laws. They create really big, huge
reputational risks. They face investigations and penalties in two countries and what is extremely important in
countries where the state of law is not applied you may not investigate possible wrong doing that means you
may not fix any problems which could come up. So | come to the end and | want to emphasize why | think
that the rule of law is extremely important for the business and has huge impact on the business. Companies,
corporations, investors; they want countries with predictable laws. They want independent judges. They want
public prosecutors who are bound by the law. They want independent lawyers free from state control in order
to get legal advice. And, they want a stable legal system which really allows them to make business decision
and then to stay with this business decision without any impact from administration. | thank you very much for
your attention.

Moderator Bill Bernhard: Now, coming to the end of this one, Christina, you probably already met but this is
the UN Global Compact. And she has got a number of slides they up there yet. This is very very interesting to me
potential for making an actual, realistic difference in terms of commitments for both lawyers and corporations
and businesses to become active participants in filling the role of the creation of jobs and helping to stabilize
not just Turkey; but Turkey’s surroundings and the world. And | graduate you on it. So thanks.

Christina Koulias: Welcome everybody. And | again eco everyone sentiment today about thanking organizers
for inviting the UN Global Compact to present of this important event and | feel very privileged to be speak on
behalf of Global Compact about business support for the rule of law at such an important time in front of such
an important people. To make sure it’s been a long day I’'m sure and just to make sure, | can see everyone’s
awake but only make sure you are alert so | am going to ask you question I’d like to raise your hands if you have
heard of the UN Global Compact before. Please raise your hands.

This was trick question because Prof. Argliden just opened this morning about the global compact. | thought
so many more people would raise their hands. But I’'m amazed have some more to do, so thank you. | also
want to thank the previous panelist and also my fellow panelist, because | think that really did set the scene for
the topics | would like to discuss today. And it really is about raising awareness about the UN Global Compact
and its efforts to promote collaboration between states, the private sector, NGO’s, academia and other actors
at the global and the local level which is important also highlight.

So | just give you a bit of overview put up light to tell you. So | give you some background what about the UN
Global Compact is or its vision is and also its objective about how wants to achieve that vision. | also am going
through very briefly about the business case. So why do businesses engage with the Global Compact. Then
I'll fading to at the importance of strengthening the relationship between the states and business through what
is called Post 2015 Agenda and | wouldn’t be surprised if none of you heard that concept and | will certainly
explain that in more detail. And one of the key issues from the Post 2015 Agenda is about promoting good
governance and how that can be a change through anti-corruption and business for the rule of law. | will also
go through just a few examples how businesses already supporting the rule of law and highlighting as Berl
foreshadowed as well about the importance of the legal profession in supporting business to do good business
and finally give you some insight on how to get involved.

The Global Compact was really division of the Secretary General Kofi Annan back in 2000 and was established
by the General Assembly on 26th July of the same year. The Global Compact today has over 12000 participants
8000 of those are companies and smaller medium enterprises or SME’s. We also have around 100 local networks
and of course one of which is the very active local network here in Turkey. And it makes us actually the world’s
largest corporate sustainability platform and multi stakeholder collective action platform. So what does actually
corporate sustainability mean? So the Global Compact refers to corporate sustainability as a company’s creation
of long term value in financial, in social, environmental, and ethical terms. And it’s imported to highlight that
Georg Kell executive director is very passionate about highlighting the point that we need to emphasize the
importance of the financial aspect because if business don’t say the value in doing this than of course it’s going
to be difficult for them to getting engage. And there is differently a business case for doing so. And businesses
are able to join the Global Compact by pledging they commitment to the ten principles. So they really covering
four key areas; we have human rights, labour, environment, and the anti-corruption. And the Global Compact’s
ten principles are grounded in universal standards. And they include Universal Declaration of Human Rights,
the International Labor Organization Declaration on the Fundamental Principles and Rights at Work, the Rio
Declaration on Environment and Development and the UN Convention against Corruption.

So effectively the UN Global Compact vision is a more sustainable and inclusive economy and how we propose
to do that is when company sign up another SME’s etc. When they sign up to the Global Compact we hope
to instil in them two core obligations. The first being to respect, by that we mean do no harm the baseline, the
minimum standard and that also obviously corporate compliance, into businesses, culture, strategy, operations
and relationships. And interestingly that also includes the recently endorsed UN guarding principles on business
and human rights. That was actually endorsed by Human Rights Council in 2011 and again goes to those
International norms. And the second one is around support, so the supportive UN goals and issues including the
Millennium Development Goals. And interestingly this touches on Professor Gerken’s point earlier today about
the whole concept of soft law and how important is for us to able to promote collaboration.

So as | mention before, begs the question what’s enough for business. As you know, unfortunately with most
things we say what is enough for me. And so we can say there is three key areas what we say that there is a
benefit to business. The first most fundamental ease to concept do no harm which is risk management. So,
looking at operational and regulatory risk which includes compliance reputational risk, supply chain risk. And
then we’re looking at more proactive so the support areas UN productivity and growth which look at how we can
look operational efficiencies and exploring new market geographies, also creating new labour markets and also
having new consumers in market share.

So how do we propose to strengthen relationship between states in business? A well the UN system has been
engaged with the private sector in various ways in the past. But the UN Global Compact is the primary platform
for facilitating dialogue between the UN systems and the private sector, in exploring how enlightened global
business can support what is commonly known in UN circles as the Post 2015 Agenda. Some of you may be
aware that the UN’s Millennium Development Goals are due to expire in 2015 for those you do not know MDG
are, they are a collective action to work towards the elimination of poverty, promotion of universal education,
looking at gender equality, child mortality, looking at maternal health, addressing HIV, Malaria, environmental
and other developmental issues. So as we speak now the UN’s member states some 197 countries from varying
levels of economic development, are working towards the next face of NDG’s and as | have stated they are
what’s called the post 2015 Agenda. And so this is a growing shift as Berl mentioned as well about the move
towards public private partnerships in the importance of that. And they’re being in the greater need for greater
collaboration with the private sector in that regard. And as such the Global Compact has facilitated a global
consultation process which resulted in the building Post 2015 business engagement agenda which is actually
launched, the picture out there, now Secretary General Ban Ki-Moon'’s latest summit which is a tri-annual event
that was held in September last year. And just reinforces on the message in the importance of the role of
business in advancing these issues.

Moderator Bill Bernhard: May | just involve it.
Christina Koulias: Sure.

Moderator Bill Bernhard: People here would be and probably are concerned how in Turkey would there be
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a benefit to other the professions, the corporations or anyone else leaving here in a very practical way for
becoming involved with the compact? What would they do? What would they get out of it? Will there be new
jobs created, will there be new housing created? What would happen new credits available? What could they
do?

Christina Koulias: | think it’s really important in terms of the function of the Global Compact. it’s really about
trying to promote dialogue. So the interest of business in engagement of the Global Compact and member
states to let us make that very clear, is that trying to promote dialogue. And what they actually receive by
participating is having an opportunity, and we hope to think safe space, for them actually talk about how
they can advance corporate sustainability issues. Interesting and that’s globally but also relevant to Turkey
as well. In terms of fact that business and SME’s (Small-Medium Enterprises) are grappling with how they
deal with corporate sustainability issues particularly when you have different varying degrees of economic
development and also different regimes with respect to the rule of law.

Moderator Bill Bernhard: Let me just phrase a response to that.
Cristina Koulias: Sure.

Moderator Bill Bernhard: There’s an awful lot of dialogue that goes on about accelerated across the
economy, finding new jobs that are sustainable.

Crisitina Koulias: Sure.

Moderator Bill Bernhard: Getting the credit, so on. But there is a lot of talk about and | worry about a
compact which is so broad that it doesn’t end up any concrete result. You know where you can say; this is
an active, imperative for the future. This is creating a situation where houses going to be built. | mean just for
example. | talked about the Middle East Investment Initiative and the creation of jobs, too. Turkey does the
same kind of thing. It is a public Private Program but it’s a leasing program instead of hard essence.

Cristina Koulias: Right.

Moderator Bill Bernhard: But it’s something when you look at same 99 percent of the economy of Turkey
is SME’s Small Medium Enterprises and they’re getting somewhere because they’re doing it this way with
through a leasing system and that’s working. And I'm just wondering is that something that you support
advance work with or am | off base?

Cristina Koulias: Yes and no. | mean | think that we certainly encourage and talk to those points at a policy
level. But also this is not to put pressure on local network and | point to my colleague Deniz. But it is also
about a dialogue within the local context what’s important to the region in which local network is operating.
And what is important to companies and SME’s within that local network. And in terms of privatization what
they want to focus on. So in terms of the next slide I'll go through a few issues that highlight the Global
Compact focuses on. Then, of course we provide that information and provide that platform for dialogue.
But really | think it cannot underestimate the importance of the local network and making that reality on the
ground. So that was a general answer to your specific question.

Moving on the next slides, this is by extinction of the architecture. We had a late company so a late company
is a what we have called late company if you will of the Global Compact come together we consulted
with them really try and find some privatization of issues, with respect to how they going to build those
relationships with member states and vice versa. And what they came out with which | was like to say
quite a keen to Maslow’s hierarchy of needs. But really is focusing on four key areas. The first that the ipex
is inclusive growth which looks at prosperity and equity and the economist say this is building blocks and
next level down and human needs and incapability so looking at the importance of education which | know
always raise before, again another issue raise before women’s empowerment agenda and equality and also
looking at health issues. Then next level below that is the resource triad. So looking at issues of food and
agriculture with population growth is going to be another issue, looking at water insanitation and also energy
and climate. And, finally really being topic of the today is being enabling the environment. So again making

reference to peace stability infrastructure and technology and my favourite of course being good governance
and human rights.

An interestingly again touching on Professor Fallon and Professor Gerken points’ earlier today the concept of
governments vis a vis of the good governance. So really being the rule of law vs rule by laws, obviously we
trying to promote a good governance being the rule of law.

And that is really done through efforts with anti-corruption, the rule of law and also respect for human rights
as well. And really does service the bedrock for financial, social and environmental development. And just to
make a point here is well terms of the consistency. A lot of these issue areas that we highlight are already items
that we are working on it in the Global Compact. And also in conversations that UN Member states are having
now. So that is quite encouraging. Just as a sort of convenient aside, this is also consistent as you can see to
right of the slide with the definition of corporate sustainability that we have which is around obviously financial,
social, environmental and ethical considerations.

So what is good governance through anti-corruption? You can see definition made by a Ban Ki-Moon. | think
we’ve covered quite extensively. Another interesting rule of law index was from the World Justice Project that
was released earlier this year and they measure how the rule law is experienced by everyday citizens. So we
can speak to the rule of law as legal professional in a very esoteric way. And so we really need to distil what
that means everyday people. So the world Justice Project goes out on the ground and asks what’s important
to them and one of the categories of they cover to ease absence of corruption. And as | think this is also
been touched on before but clearly the existence of corruption in a giving state leads citizen to believe that its
government is up for sale. As a consequence they lose trust in its leadership and its institutions and of course
the political system more broadly which obviously impedes the right to vote as well.

In terms of the relevant to business another interesting survey just came out instantly was the Dow Jones’
state of Anti-Corruption Compliance and highlights Juergen’s point which is that %50 percent of the company
surveyed on 383 companies that was surveyed. Advise that would stop or delay or foray into emerging markets
due to corporate related concerns. Such a very real, very tangible concern and obviously carries with lots
of risk if businesses which we engaged in a particular region. So this touching on the relevance of the UN
global Compact’s involvement is through the tenth principle which was the last principle that was introduced
and that came true in 2004 which is actually same time is the UN Convention Against Corruption. And really
does reflecting acknowledgment by business in a shared responsibility for the elimination of corruption. An
anti-corruption working group was established in that comprises chief compliance officers general council,
company secretaries etc. And this was used obviously to define the needs of the business community in
a lining and implementing anti-corruption related activity including but not limited to an Action Hub with a
promotion of collaborative engagement and partnership to support multi-stakeholders efforts in eliminating
anti-corruption and that is we can’t over emphasize the importance of and they’ve been this raise to the top
mentality as oppose to a race and to the bottom which unfortunately we have experienced in the past. And
also a court action an appeal to private sector to governments that perhaps has some work to do to include
anti-corruption it and good governance in the post 2015 Agenda. And this is really quite encouraging to hear
Helena’s comments as well as GRECO. So that is a great example have states is coming to get to addresses
very issues. That’s excellent.

So coming to my particular area of expertise is good governance through business of rule of law and again we
have discussed this conception definition of the rule of law. | want go through again.

But it’s important to not hear that now more than ever before it’s a really interesting time but we hearing legal
professionals rather academia even business professionals ask me about this concept of the rule of law. So
this is a growing realization that is sanction force for sustainable any inclusive economic growth and it provides
the foundation for respecting and supporting human rights environmental issues, labour rights and also anti-
corruption efforts since, so | gain consistent with the ten principles. But among other things the rule of law
promotes economic investment by lowering levels of corruption, encouraging civil or | should say, reducing
civil unrest, increasing security of contracts and also importantly allowing for the timely, fair, transparent and
predictable resolution of disputes if they arise. Also the rule of law creates opportunities with the expansion
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of company’s operations into developing an emerging markets, new resources, human capital and consumer
market can also be leveraged.

Moderator Bill Bernhard: Can | interrupt again. You know, | listen to this then | say how do you know what
the results are when you’re going around the globe, you’re dealing with hundreds probably of corporations
and individuals and you don’t know if they’re doing anything or not. How do we know that this really is going
to make a difference as far as bribery, corruption any of that | mean is there any way to measure that? Are you
measuring it?

Cristina Koulias: So, in terms of the extent that we monitor performance if you will, for want of a better word we
do have requirement from all the participants to complete upon signing up to the Global Compact to become
a participant. Only anniversary of that signing day. They are required to submit what is called communication
on progress. So and that is required every year thereafter. And effective what they does is they have to be
an interest of full disclosure provide and update on how they are addressing to four key areas of the Global
Compact. Now that said we appreciate that companies and SME’s will be at varying levels of development.
So we don’t expect them to get full marks in these reports. But we want to see integral change. But there is
actually an incremental development over time and with all due respect we do have limited resources so it is
not like we do encourage companies to internal auditor or like external auditor review to report but what we do
is, we do look at things periodically and check to see the quality of those reports.

Moderator Bill Bernhard: | have another question. If you look at any of these companies that have signed into
to the compact and even giving in money and realize that they are doing very little. And you end up say you
flunked, get out of here.

Cristina Koulias: Yes that’s the short answer, absolutely. So we have gone through claims of pledge and
we starting to going through more periodic claims if you will and has actually resulted in the expulsion quite
number companies and SME'’s.

There is so much to do with the business community. And the opportunities to take risks cause innovation,
particularly innovation in the new tech area is going to in my judgment open up vast opportunities for jobs, new
employment, new education that can make a huge difference in the world. Otherwise we literally are going to
end up what millions of young people who have given up or living in despair and say disruption is a lot better
than the way we’re living. That’s the worst.

Cristina Koulias: So, how come business support the rule of law? The Secretary General announced this
new initiative again in September last year for business for the rule of law which is exciting new global initiative
around business community and mobilizing support for the rule of law. We are working with LexisNexis in the
Atlantic Council and also with in consultation with the UN’s Rule of Law Unit. To develop a framework on aiming
to build a business case around business support of rule of law provide them with some guidance cause I’ll
craving guidance and also encourage actions are really trying to build a community in terms of action. This is
in particular relevance of course in any area in business operates and it's also important to emphasize this is
supposed to work as a compliment and not a substitute for government action. We are really excited because
this is actually right in the planning process as we speak, so in the process of developing the consultations
that will occur through the course of this year in various spots around the world and also hoping to launch by
mid to late 2015.

I’ll just give you a little bit a context we really have been encouraged because we have done some disk
research and has a bit of disclaimed haven’t substantial these examples. We have been able to extract some
examples. They really resonate with us about how they promoting the rule of law. And just consistent with
the the way we define support the rule of law. Four key areas so core business activities, strategic social
investment and philanthropy, public policy engagement and advocacy and partnerships and collective action.
So the first one you can say there is actually and interestingly DLA Piper, who assisted the government of
Myanmar in order identify gaps in the rule of law, through drafting of the constitution and also looking at human
rights international and criminal law. And that was sort of part of the core business activities if you will. The
second one around strategic social investment in philanthropy is actually a consumer product. So, a cosmetics
company in Avon, their foundation and they donated a significant amount of founds to Cornell University Law

School, to establish the global centre women and justice. And they’re working very closely with judges and the
labour professionals, governments, and NGOs around the world, to eliminate gender based violence and also
human trafficking. The third one the around public policy engagement advocacy is something that was manage
with LexisNexis and interestingly with something coming out of the US. So even in developed states, it is really
important to reinforce that message around the world of law, And they did some under took some advocacy
efforts on the Prevention of Remedy associated human trafficking which resulted in the adoption of a uniform
act to change the lives human trafficking victims across the US. And, finally this is actually a beverage company
and they partnered with a government of Cameroon and including other businesses which is really important is
well and NGO'’s, to establishment business coalition against corruption. So it’s really encouraging see all of this
activities on the way.

So again this is another phase; the really important thing we have noticed part of Global Compact and with due
respect our profession. Unfortunately lawyers were not all that keen to engage with the Global Compact in its
early days. But we’re finding over the years on this growing recognition of the critical role that lawyer can apply in
advance in corporate sustainability and in their business relationships whether they’re private practice or whether
they’re in house counsel. So, as correlated to that the UN Global Compact increases its efforts to engage with
legal profession and again with giving you another hand out of an outlining the activities that we have on the
way. But | think more importantly to bring your to attention of a last two initiatives. The guide for General Council
Corporate Sustainability is working with another major law firm on developing a guide for corporate council with
respect to corporate sustainability. And that’s working at the board level but also at the managerial level. And
I’'m really reinforcing and providing an opportunity | guess to highlight that lawyers can play an active role and
as serve as a conscious of a corporation if you will. And we hoped to be able to more engaged in that space.

And finally something that we quiet interestingly exploring at the moment as we have pointed to special advisor
like to explore the viability of building the capacity of lawyers to play a wider role in advancing corporate
sustainability issues and through law schools in continuing legal education. So we really want to be out when
power out of power of future lawyers. And I’'m also existing professional to be able to advance today’s issues.

And at my final comment that just looking the dressing the fundamentals. It is just important to highlight the
economic development really does require social stability, dependable institutions and the bowl of rule of law.
And there is very much call to action for governments to step up to the plan if you will and renew commitment
to the UN in the Post 2015 Agenda which at its core depends on the rule of law. And it’s part of that growing
realization that public private partnerships are critical. And what law business complain that in addressing
some of the world’s broadening issues. So we can encourage social development and by extension economic
development and so again highlighting the companies might have their own agenda. We want to make sure they
do it in a sustainable way.

Just two final points that | would like to make is how to engage with the Global Compact. So highlight of
the pyramid which has all of the issues that currently we are already actively engaged in and feel free to visit
our website have look more at those. But | again cannot emphasize enough the importance of local network
especially here in this context global network here in Turkey. In engaging and working with their own participant
which | understand is about 180 participants, in working through these issues with respect to their own priorities.
| thank you for your time. That was informative.

Moderator Bill Bernhard: Thank you Christina. Thank you very much for your attention.
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Herkese glinaydin. Bu sabah bu salonda bu kadar genis bir kalaballk gérdigim icin sasirdigimi itiraf etmeliyim.
Din harika bir etkinlik gegirdik. Bu, kismen cémert ev sahiplerimizin yaptidi olaganistl organizasyon sayesinde
gerceklesti, kismen de sempozyumun ana konulan hakkinda kapsamli sunuslarin ve katkilarin yapilmasi sayesinde
oldu. $imdi misaadenizle benden sonra gelecek seckin konugmacilara bir zemin olusturmak igin bu ana konugma igin
hazirladigim konularda konusacagim. Ama dncesinde buradaki blyiik misafirperverlige siginarak sizlere en sevdigim
hikayemi anlatmak istiyorum.

Bir meslektasim buna benzer bir etkinlik icin Manchester’a gidecekmis. Ancak talihsizlige bakin, isimlerini sizin
de duydugunuzu tahmin ettigim Manchester sehrinin iki takiminin o giin magi varmis. Maalesef, Manchesterlilar,
Turkiye’deki bazi insanlarin oldugu gibi, futbola gok diskin olmalarina ragmen, City’yi mi yoksa United’t mi
destekleyeceklerine bir turll karar veremezler. Gergi bu tercih buglinlerde giderek daha kolaylasiyor. Neyse, arkadasima
magin oldugu ve kisin da soguk ve sert bir giinii oldugu disindldiginde isterse etkinlige gelmeyebilecedi sOylenmis.
Yagl bir eski yargic olarak o sartlarda o kadar yolu Manchester'a kadar gitmek saninm onun igin bir hataydi. Bir
sekilde seyahatten vazgecmeyen arkadasim sehre varmis ve istasyonda etkinlige baskanlik edecek kisi tarafindan
karsilanmis. Konferansin dlizenlenecegi yere araba ile giderken kendisini karsilayan kisi, “Cok 6zUr dilerim, ama benim
gitmem gereken baska bir yer var.” demis. Sorun olmadigini séyleyen meslektasim salona gitmis ve salonda sadece
bir kisinin oldugunu gérmis. Kendisi niyetlendigi tizere konusmasini yapmis ve konusmasi bittikten sonra salondaki
tek dinleyici kendisine, “Sizin igin sakincasi yoksa bekleyebilir misiniz?” demis. “Neden?” diye sorunca meslektagim,
diger kisi, “Clnki ben de diger konusmaciyim.” demis.

Burada dordiinci ana konusmayi yapmak tzere karsinizdayim ve isimin cok da kolay olmadiginin farkindayim. Ancak
hakkinda konusacagim konunun gok énemli oldugunu biliyorum. Birincisi, yarginin bagimsizigi meselesi, ikincisi ise
adaletin bir diger yonl olan hukuk devletini teskil eden insan haklarini nasil korudugunuz. Bu iki konunun birbiriyle gok
alakall oldugunu distntyorum. Eski bir yargic olarak adalet konusu hakkinda ¢ok kuvvetli hislere sahip oldugumu
s@ylemem herhalde sizleri sasirtmaz. Profesyonel yasamimin tamamini adalet konusunu odaklandirmamin ardindan
en sonunda dava vekilliginden ¢ok daha uzun sire yargiclik yapmis oldum. Dogal olarak, yarginin iyi halde olmasi
¢ok ¢ok dnemlidir. DUn konusulanlar dinlerken, yargi bagimsiziginin kltir ile olan iliskisine yapilan vurgunun ¢ok
6nemli oldugunu fark ettim. Buna dayanarak, bu konuyla ilgili ben de birkac sey s@yleyebilirim diye disltinliyorum. En
azindan kendi deneyimime gére yarginin konumunun epey iyi oldugu ingiltere’de meslegimi icra ettigim igin kendimi
talihli géruiyorum. Tabii ki bu tek gecede gerceklesmedi ve benden énce gelen yargiglar bunu saglamlastirdilar. Bizdeki
hukuk sisteminin muhtemelen 13. ylizyildan 6nce gelismeye basladigini sdylersem herhalde hata etmis olmam.
Belgelere gegmis olsalar da yazili olmayan Anayasa’yl doguran iki dnemli olay vardir. Bir tanesi Magna Carta’drr, ki
gelecek yil 800. yilddonimuni kutlayacagiz. Magna Carta sadece dénemin monarsisi ile asiller arasindaki anlasmayi
kayit eden bir belge idi. Bu kisiler farkliliklarini uzlagtirmak igin bir yol bulmaya calisiyorlardi. Ancak Magna Carta
sadece ingilizlerin degil ayni zamanda Amerikalilann da ézgurliklerinin temeli oldu. Gelecek yil 800. yildénimini
kutlarken Magna Carta’ya saygilarini gdstermek isteyen bircok Amerikali avukat Londra ve diger ingiliz sehirlerine akin
edecek. Onlar, Magna Carta’da bildirilen ilkeleri bizden daha fazla ciddiye aldilar. Artik biz de Magna Carta’nin oldukca
6nemli bir belge oldugunu fark etmeye bagliyoruz.

Tarihteki diger 6nemli olay ise “Habeas corpus”tur. Habeas corpus, birisi yanliglikla tutuklandiginda bu kisilerin
mahkemeye bagvurarak kendilerini tutuklattiran kisinin bu tutuklamayi hakl gikarmasini isteme haklari anlamina gelir.
Ben gorev yapiyorken Habeas corpus hala mahkemeler tarafindan éncelik verilen bir bagvuruydu. Bu tir davalara,
habeas corpus bagvurularina bakan mahkemeler mahkeme emrinin ¢iktidi gliniin hemen ertesinde konuyu inceler ve
nihai karari veremeseler dahi en azindan bir ara tedbir karari verirler. ihtilafll konularin birgogu devam etse de mahkemeler
bu basvurulan kesinlestirmeden konuyu kapatmazlar. Ve, bu, yarginin roliiniin 8neminin ve yargi bagimsiziginin gergek
bir sembolldir, ayni zamanda simdi konusacagimiz hukuk devletinin de rollini vurgulamaktadir.

Hukuk devleti ile ilgili olarak, diin de duydugunuz (izere, bu ilke, Avrupa insan Haklan Sézlesmesi’nde yer alan degerlerin
tam anlamiyla yasalasmasi anlamina gelmektedir. Hukuk devletinin yansittidi degerler bunlardi. Saninm, kendi yargi

dairemde, hukuk devletinin 6ziinde bu degerlerin sirekli insanlara hatirlatimasi gerektigi yeterince kabul gérmemektedir.
Bu siirekli hatirlatmay! ingiltere’de insan haklan yasasi kapsaminda yapiyoruz. Yasayi gikaran o dénemki hitkiimetin bakan!
mevzuatin belirli bir kismini sunarken bunun insan haklan yasasi ile celismedigini beyan etmek durumunda kalmisti. insan
haklan yasasl, temelde Avrupa insan Haklan Szlesmesi’nin bizim yerel mevzuatimiza uygulanmasindan ibarettir. Bu da,
bu haklarin ne kadar dnemli oldugunu gésteren acik bir sembolddir. Ve, bu haklari siki sikiya korumamiz ve onlara deger
vermemiz gerektigini disinlyorum.

TUum yargi dairelerinde bu haklara uygun hareket ediimesi zaman zaman tartismalar dogurmaktadir. Bunlar en basinda
vatandaslari korumak igin tasarlanmis haklardir, ama tiim vatandaslari. Burada, Ulkesinde belirli bir ddnemde fazlasiyla
sevilmeyen birisi olarak betimlenen ya da ¢ok ciddi bir sugtan mahkum edilen vatandaglan da kastediyorum. Ancak
sOyledigim seyin odak noktasinda su var: ne olursaniz olun ve ne yapmis olursaniz olun kanunun korumasindan
yararlanma hakkiniz vardir. Kanunlar tarafindan koruma istiyorsaniz mahkemelere bagvurabilmeniz ve meseleyi
mahkemelerde ¢6zebilmeniz gerekir. ihtilafli olaya bagimsizca bakamayan mahkemelere gitmenin hicbir anlami yoktur.
Saygideger Vermont Bassavcisi diin goreve gelirken ettigi yeminden bahsetti. Benim Ulkemdeki yargiclar da benzeri
bir yemin ediyorlar ve eminim ki Vermont’da edilen yeminin kékenine baktigimizda bunun ABD’ye ingiltere’den gittigini
goriiriiz. Bu yeminin 6ziinde herkese esit davranma zorunlulugu vardir. Yeminler sadece kelimelerden olusuyor, ne
dnemi var ki? Yeni yargiglarin ingiltere yargisinda meslege basladigi bircok térene katildim ve sizi temin ederim ki
yargi¢lar bu yemini ciddiye aliyor. Bunu kendilerinden istenen ve kendilerini etkileyen bir zorunluluk olarak gdriyorlar.
Dinki konusulanlar tekrar ediyorum ama diin kiltiriin éneminden bahsettik ve bu baglamda bence bu yemin kilturi
yansttiyor, ayni zamanda ingiltere’de yargic olan kisilerin en derindeki tavrini sergiliyor. Hala yargic olmak isteyen
insanlar oldugu igin gergekten sansliyiz, clinkii meslegin birgcok olumsuz yani var. Adeta vurulmak Uizere orada hep hazir
beklemektesiniz. Ya da gazetelerdeki ve medyanin bir kismindaki keskin nisancilar sizleri hedef olarak sunabilirler. Bir
kere yasam tarzinizi degistirmeniz gerekiyor. Davalara baktiginiz ve ceza verdiginiz bir sehirde istediginiz gibi barlara
girip clkamazsiniz. Maddi seylere bu kadar &nem verdigimiz bu cagda ingiltere’de yiiksek mahkeme yargici olmak igin
insanlar gelirlerinin en az %30’undan, hatta muhtemelen %50’sinden vazgegiyorlar. Yine, sonradan ¢ocuklar olunca bu
meslegin aile tizerinde de yukleri oluyor ve bu gergekten biiyik bir fedakarlik. Yiksek mahkemenin yargi¢ sinifi arasina
girmek icin yapilan yarnisa baktigimizda - ki bunun kdkenleri Magna Carta’ya kadar gidiyor - bircok yetenekli insanin
kendileri icin daha rahat olabilecek bir kariyeri arkada birakip tek yénli bu yolculuga ¢iktigini gériiyoruz. Bu yolculukta
varacaginiz tek yer yargic olmaktir. Bu bdyle devam ettigi sirece de adaletin ve yargiglann bagimsizliginin gliven altinda
oldugundan emin olabiliriz.

Kendi Glkemde hi¢ kimse bir yargica rlisvet vermeye tesebbls etmez. Bunun sebebi, bir yargicin risvet alabileceginin
hayal dahi edilememesidir. Bu gergekten harika bir durum. Eder bdyle bir sey yasanmis olsaydi herhalde haberdar
olurdum, ancak tlkemde rigvet aldigi icin mahkum olan higbir yargic hatirlamiyorum. Yani, risvet gercekten olagandisi
bir durum. Burada kdltlr, 6niinlize sizi yoldan ¢ikarabilecek seyler sunmuyor ve insanlar yarginin diriistligtine o kadar
¢ok gliveniyorlar ki buna tesebbus ederek sizi sinamiyorlar. Zaman zaman ¢ok biiyik servete sahip kisilerle ilgili davalara
bakarken dahi durum degismiyor. Bu ¢ok 6nemli, ¢linkii davaya bakan yargicin tarafsizigina inanmazsaniz verilen
hikmin kalitesi sizi higbir zaman tatmin etmeyecektir. Medyaya ise hep sunu sdyledim ve bunu yine tekrar etmek
istiyorum, yargiclara yuklenirken ¢ok dikkatli olmaniz gerekir, keza politikacilar da yargi¢glara hlicum ederken dikkatli
olmalidir, ¢cinkl bunu yaparken bir yandan da halkin yargiya olan glivenin altini oyarlar. Ve bu giiven bir kez sarsildi
mi onu bir daha tesis etmek oldukca zordur. ingiltere Yilksek Mahkemeleri Bagkani olarak gérev yaparken yarginin
bagimsizlidi ve dirlstliguni zaten var olan bir sey olarak kabul edip gérevimi icra ettigim icin cok sansliydim. Buradaki
bagimsizlik cift taraflidir ve yarginin bitinini kapsar. Bireysel olarak her bir yargicin da bagimsizligini icerir. Yiksek
mahkemeler baskaniyken hicbir meslektasima bir davada nasil karar verecekleri yéniinde bir sey sdyleyemezdim. ister
kirslye yeni gecmis geng bir yargic olsun ister deneyimli birisi olsun bu durum degismezdi. Kendi bireysel bagimsizliklari
vardi ve biliyordum ki onlara sadece kilavuzluk etmeyi dnerebilirdim ama talimat verdigim anda hakl sekilde bana tepki
gOstererek bunun sorumluluklarmi astigini séylerlerdi. Bunun herkesin menfaatine oldugunu biliyoruz. Hikimet de
bundan yararlaniyor, ¢linkli kanunlari onlar, yani meclis gegiriyor. Ve, bu kanunlan uygulayacak birileri olmali. Savcilarla
birlikte yarginin benzer bir bagimsizigi olmak zorundadir. Dolayisiyla, hikiimetler de bunda gergekten menfaat sahibidir.
Ayni sekilde, terazinin diger tarafinda ise bireylerin bunda menfaati vardir. Bu gercekten gok énemlidir ve hepimiz biliyoruz
ki yargi bunu tek basina basaramaz.

Oncelikle, hilkiimete danismanlik gérevindekiler ile bir ortakligimizin oldugunu diistiniiyorum. Bu gérevdekilerin agir
bir sorumlulugu vardir. Hiikiimetin hukuk birimi ile kariyerim esnasinda ¢ok yakin ¢alisma imkani buldum ve az 6nce
bahsettigim diristligin onlarda da bulundudunu rahatlikla séyleyebiliim. Belki zaman zaman sunduklar tavsiyeler
dogru degildi ancak gérevim esnasinda onlarin dirlstge danismanlik yaptigindan ve diin burada bahsettigimiz dnemli
gorevi yerine getirdiklerinden higbir zaman stiphe etmedim. Benim tanik oldugum durumda onlar yargiglara destek
oluyorlardi, ancak avukatlar da ayni sekilde onlara destek olmaktaydi. Avukatlarin dirist olmasi da ¢ok kritiktir.
Cunku sayet onlar mevcut hukuk sistemi icerisinde mesleklerini dogru sekilde icra etmezlerse yargiglar davalan yanls
algilayacaklarindan yanlis kararlara varabilirler. Bu da halkin géziinde yarginin itibarini sarsacaktir. Bu meslek grubuna
kesinlikle ihtiyacimiz vardir ve onlar da bizlerin taleplerine cevap vermektedirler. Dahasi, yeni yargiglar da bu avukatlar
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arasindan yetismektedir. Dolayisiyla, konuya bu yénden bakilmalidir. Avukatlik mesleginde geleneksel bir diiriistligin
bulundugunu da belirtmek isterim.

Bugtiin burada dinleyiciler arasinda birgok édrencinin bulundugunu gériiyorum. Sizlere sunu sdylemek istiyorum:
“Mesleki standartlariniza iliskin sizlere anlattigim seylerin dnemini kavramaniz gerekmektedir.” Saninm kendi
ogrenciligimle kiyasladigimda ginimiz 6grencilerinin bu standartlan muhafaza etmesinin daha zor oldugunu
sOyleyebilirim, ¢linkll hayat daha karmasik ve onlarin maruz kaldigi baski daha yogun. Bu mesleki standartlar gok
o6nemlidir ve bunlar ayni zamanda yargiya nasil bakildigini da etkilemektedir.

Konusmamin bu kisminda ise kisaca hukuk devleti ilkesinin nasil korunacagindan bahsetmek istiyorum. Bana gore
biraz 6nce yargl hakkinda séyledigim seyler hayati 6hemdedir. Madalyonun 6bir yliziinde ise durum sudur: sayet
yargiclarin ve mahkemelerin bagimsizigi olmazsa kagit Gizerindeki haklarin degeri, yazili olduklar kagitlar kadar dahi
olmayacaktir. Ancak madalyonun her iki y(izii de tam olursa durum bir anlam ifade edecektir ve degerli olacaktir. Tabii
ki, mahkemelerin kararlan hakkinda tartismalar olabilir ve zaman zaman mahkeme kararlarinin kabul edilmesi zor
olabilir. Bu noktada hiikiimetler de zorlanabilir, 6zellikle de bugiin yine hakkinda konusacagimiz Avrupa insan Haklari
Mahkemesi gibi uluslararas! bir mahkemeden bahsediyorsak. Avrupa insan Haklari Mahkemesi’nin gercekten etkileyici
bir kurum oldugunu distintyorum. Sorumlu olduklarn 47 yargi dairesinin tamamiyla nasil ilgileniyorlar, gercekten
bilmiyorum. Bir dénem onlara yardimci olmaya ¢aligstim, ancak midahil oldugum iki raporda onlara pek de yardimimin
dokundugunu sanmiyorum. Esasen, onlar da tipki ingiliz yargisi gibi elestirilere ugruyorlar, ancak muhtemelen onlara
yonelik elestiriler daha yodun, ¢linkl sadece kiiglk bir kismindan sorumlu oldugunuz bir mahkeme ile alay etmek
veya onu elestirmek daha kolaydir. Ancak, bu kurumun temelindeki prensip de aynidir. Bir mahkemenin kararlarini
bedenmezseniz hukuk sisteminin size sundugu temyiz yollarinin tamamini kullanabilirsiniz. Ancak hiikiimetler olarak ya
da bireyler olarak kararlar lehinize oldugunda alkislayip aleyhinize oldugunda karardan sorumlu kisiye saldiramazsiniz.
Adalet hicbir zaman mikemmel olamayacaktir, ancak elimizden gelenin en iyisini yapabiliriz, ve bunu yaptigimizda da
halk adaleti kabul edecektir. Bahsettigim standartlarin bitln itibaryla iyilestigini ve cogu Ulkenin adalet sistemini stirekli
olarak iyilestirdigini vurgulamak istiyorum. Ve bunu sdylerken kiresel élgekte diistiniiyorum. Sdzlerimi sonlandirmadan
once birka¢ noktanin daha altini gizmek istiyorum.

Hukuk devleti ilkesi uluslararasi nitelie sahiptir. TUm yargl dairelerinde birebir ayni olmayabilir, ancak yine de
uluslararasidir. Dinyanin ¢ogu Ulkesinde bu ilke mikemmel sekilde uygulanmayabilir fakat bu Ulkelerde yargi
sisteminden sorumlu Kisiler ile konustugunuzda onlar size hukuk devletini ayakta tutmak icin ellerinden gelenin en
iyisini yaptiklanni séyleyeceklerdir. Konunun uluslararasi y&niinii yakin zamanda verdigi bir seminerde Ulke Onceki
Bagssavcisi Soli Sorabjee harika sekilde agiklamistir. Simdi miisaadenizle onun sdzlerini hizla okuyacagim: “Hukuk
devleti ilkesinin temelinde batill ya da dogulu ya da kuzeyli ya da glineyli bir unsur yoktur. Hukuk devleti; ister dogulu
ister batili olsun medeni demokratik toplumlarin, o olmadan hukukun zorbalik olacag 6zgiirlik derecesi ile yine o
olmadan 6zglirligin izne tabi bir seye ddnilisecegi hukuk derecesini bir araya getirme arayisini temsil etmektedir.”
Yiksek Mahkeme’'de gorev alan seckin Hintli yargicin sozlerine gére hukuk devleti insanligin bir mirasidir, ¢link
kendisi temelde yatan mantigi olusturur, bu da dinyanin her yerinde insan haklarina ve insan haysiyetine olan inanci
temsil eder.

Sézlerimi tamamlarken dikkatinizi cekmek istedigim bir diger husus yargighgin hic de kolay bir is olmadigidir. Ozellikle
gliniimiizde zaman zaman dogru cevabin ne oldugu konusunda cok biiyiik zorluklarla karsilasabilirsiniz. Ornegin,
israil gibi kiigiik bir ilke insan haklarina nasil yaklasacagini rasyonellestirmede ciddi zorluk yasayabilir. israi’de
cok saygideger bir Yiksek Mahkeme Bas Yargici gbrev yapmaktaydi. Aharon Barak artik mahkemede c¢aligsmiyor
ancak kendisi baskanlik ettigi bir davada iskencenin tamamen yasaklandigi bir durumda vatandaslarin giivenliginin
korunmasindan endise eden devletin giivenlik glglerinin tavr hakkinda karar vermek durumundaydi. Givenlik
glclerinin geriye sayan bir bombanin yerini bildigini diistindiigi bir terdr stiphelisi gézaltinda ise bu durumda tabii
ki glivenlik gligleri vatandaslan korumak igin birazclk ama ¢ok az iskence yapabilirlerdi. Fakat bahsettigim yargig bu
konuda sert bir tavir takinarak “Hayir” dedi ve kararini séyle acikladi: “Bu demokrasinin kaderidir ve kesinlikle kabul
edilebilir degildir. Dismanlan tarafindan kullanilan ydntemler her zaman g6z 6nlinde ve agik olmayabilir. Ancak zaman
zaman demokrasinin bir eli arkada bagl iken savasmasi gerekir. Yine de Ustinlik demokrasidedir. Hukuk devletinin
korunmasi guvenlik anlayisinin da énemli bir pargasini olusturur. GUniin sonunda, bu tir zorluklann Ustesinden
gelinmesini saglayacak saglam ruh galip gelecektir.” Hukuk devletine nasil yaklasiimasi gerektigini agikga ortaya koyan
bu uyari ile sézlerimi sonlandirmak istiyorum.

Tesekkdirler.

Good morning everyone. | must say | am rather surprised to see so many of you here in this morning. We had a mar-
vellous day yesterday. Partly thanks to the excellent arrangements made by host to be quite extraordinary in their
generosity and partly because of the contributions we heard yesterday which seem to me over exhaustively covered
the topics which we are primarily interested. But perhaps you will forgive me if | just say a few words about subjects
| meant to talk about in this keynote address which is aimed to try to form up a platform for the other distinguished
speakers who follow me. But will you forgive me because of hospitality | tell you my favorite story.

There was a colleague who is due to go to Manchester to give a talk for an occasion of this sort. He had the misfor-
tune to choose the day, when two teams, that you might have heard about, who are in Manchester where playing
against each other. Unfortunately although the Manchurians deeply devoted to football, as some people in Turkey
are, as well, they can never make up the mind as to whether they are supporting City or United, it's becoming easier
at the moment. Anyway my friend was told of the clash and perhaps it was better if he did not come, under the cir-
cumstances, as winter was cold and nasty and to make all the way up to Manchester as an elderly former might be
mistake. He would not be put off so he set off on his journey. He was met in the station by the person who is meant
be chairing the lecture. In the car journey to the place where the event is take place he said, “I am awfully sorry but
| have got another engagement | have to go to.” And, the colleague said fine. He went to the hall and found only
one person there. So he made his speech as he intended to. When he finished the sole member of the audience
said “Would you mind waiting?” and he said “Why?” and the person who sitting there said “l am the other speaker”.

Anyway, this is the fourth series of keynote addresses and the task making a keynote to address is a difficult in those
circumstances. But what | got to say is very important. It is about the questions which really go to the heart of the
subject in my mind. First of all, the question of the independence of the judiciary. And, secondly, the other aspect of
justice and that is how you protect human rights which go into making rule of law. | regard two of issues very closely
related. As the former judge you won't surprise as | feel particularly strongly about the justice issue. Having diverted
the whole of my professional life to the issues of justice and | spent more times as a judge eventually then as a prac-
titioner. Naturally the well-being of the judiciary is extremely important. And what came over to me yesterday which
was | thought very important, the point was made in relation to the independence of the judiciary about culture. And
| think the because of that | may be able to say something one of two things which might be have some relevance.
We are singularly fortunate in the UK that the standing of the judiciary is on my experience exceptionally high. That
is something which hasn’t happened overnight it has been hardened by the judges who preceded me. | like to say, |
think I’'m right in saying this, that we have a legal system which has been evolving probably before the 13th century.
It has been early important matters which would became a part of an unwritten constitution although there in the
document. One was Magna Carta which next year we will celebrate 800th anniversary. The Magna Carta was only
a document which recorded an agreement between the monarchy of that time and the nobles. They were trying
to find the way of compromising their differences. But Magna Carta became not only foundation of the liberties of
the British but also of the Americans. When we celebrate our 800th anniversary next year, London and other parts
of the UK will be swapped by American lawyers coming to pay homage to Magna Carta and they have taken the
principles enunciated in Magna Carta most seriously we used to and that to say we are beginning to recognize that
Magna Carta is extremely important.

And the other piece of history which is so important is ‘Habeas corpus’. The idea that you can have a situation where
somebody is being wrongly arrested and they can come to the courts and make the person who is responsible for
the arrest justify that arrest. Suddenly when | was sitting, ‘Habeas corpus’ was still an application which was given
priority by the courts. The courts who deal with that sort of application traditionally would take a case, an appli-
cation of Habeas corpus, first thing on the day after the writ have been taken out and examine the circumstances
and at least give an interim relief if they couldn’t decide it finally. Majority of contestant matters would go but issue
would be cease down by the courts and they would not let go until they determined that. And that was a real symbol
of the importance of the role of the judiciary and independence of the judiciary but also a role of what we now talk
about rule of law in our side it is.
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And even with regard to rule of law as you heard yesterday the rule of law is really an enactment of the values con-
tained now in Europe, in the European Convention of Human Rights. Those are the values which we reflect in the
rule of law. And | think it is not properly recognized in my jurisdiction that the essence of the rule of law is that people
should be constantly reminded of those values. The way in the UK which we achieved that constant reminding of
those values is the fact that under the human rights act, the government of the day who is presenting legislation
has to make a declaration by the minister who is presenting the particular piece of legislation that it does not con-
flict with the human rights act. The human rights act merely introduces into our domestic legislation the European
Convention of Human Rights. And that is making a clear symbol and notice to all concerned as to the importance
of those rights. And | feel that is something we should hold on to tight and value.

In all jurisdictions complying with those rights can at times be controversial, first of all the rights that are designed
to protect the citizens. But all citizens. The citizen who had a particular time is highly unpopular in the country in
question because he’s been portrayed and probably was somebody who have been guilty perhaps of very serious
crime. But in the heart of what I’'m talking about is the fact that whoever you are or whatever you done you are
entitled to the protection of law. If you are going to be protected by the law you must be able to go to a court and
get a remedy from the court if you need to. There is no use going to go to the court where they don’t look at what
is happened independently. And we heard from the admirable Attorney General of Vermont yesterday his oath that
he takes when he comes to the office. And judges in my country take a similar oath and | am sure if we look to the
history of the one in Vermont it came originally from my country and was taken over to the States by my country.
And it is the essence of that oath that you have got to treat everyone equally. But it is mere words, does it matter? |
can assure | have taking part in many ceremonies involving the introduction of new judges into the judiciary of UK,
judges do take it seriously. They do regarded as a mandate as to what is required of them and it influences them.
We would said yesterday that repeating myself here and it was the culture which is important but | think that oath
reflects the culture. But also those very deep into the attitude of people who become judges in the UK. We're very
fortunate indeed, in fact the people still want to be judges, because there are really quite considerable downsides.
You are there ready to be shot at and sometimes shooting is very uncomfortable. It is often crack shots who making
a target of you in the newspapers or some parts of the media. You have got to change your lifestyle it is not so easy
to wander into a pub as if you are a judge who visiting a town where your trial cases and imposing punishment.
Perhaps a very singular area at a time when we attach so much importance to the material things is that most of
the people becoming high court judges in the UK, are people who are giving up at least %30 and probably more
than %50 of their income, if not more, to become a judge. And they, as we do today have children later we have to
burdens our family that is very huge sacrifice indeed. Yet the competitions to become the class of judge and primary
we talk about who is in the central of our system high court judge, who can traces history back to Magna Carta you
can see that is quite remarkable we get this people of high talent putting behind them a career which going to be
much more comfortable and taking the one way journey, and it is a one way journey to become a high court judge.
And as long as that continues we can be assured the independence of justice and judges is safe.

The fact is nobody to my knowledge ever tries to bribe a judge in my country. And the reason is they know the un-
thinkable for a judge to take bribe. And that’s a wonderful situation to be in. | can’t recall any judge being convicted
of taking bribes | can tell you if there is a case | should be aware of but | am not. So it would be very exceptional. The
culture means you do not have temptations put your way and also not tested because the public have such a con-
fidence in the integrity of our judiciary that they would not seek to try and do that. Even though sometimes dealing
with cases all involving parties of immense wealth and immense resources. And that is critical because unless you
believe in the objectivity of the judge who is hearing the case you’ll never be satisfied with the quality of the judg-
ment. And | would say and have said to our media in that situation you should be very careful when you launch an
attack of the judges and certainly politicians should be very careful if they launch an attack on the judiciary. Because
you undermining the public’s confidence in the judiciary. Once you should undermine that confidence it is very very
difficult to win it back. And that’s why | think | was very lucky to be in a situation where | could take for granted the
independence of integrity of my judiciary as chief justice. It is dual independence in relation to the body of the judi-
ciary as a whole. It is also independence in relation to each individual judge. | could not as chief justice give orders
to any of my colleagues as they how determined the case. No matter whether they were the newest judge on the
block, or been well established. They were entitled to their individual independence and | knew that | could try and
offer guidance but if | try to give orders, they would immediately react and rightly would react and protest that this
is an overstepping to my responsibility. You know we should realize everybody benefits from that. The government
has their benefits because they pass, of course the parliament passes laws. And some regard to enforce those
laws, as the judiciary together with the prosecutors who must have similar independence. So the government has
a real benefit. Equally, on the other hand of the scale, individual has the benefit of that. And this is something which
is so important. But you know judiciary couldn’t do it themselves.

| believe there’s a partnership, first of all, between those who are engaged in the job of giving advice to govern-
ment. They have a heavy responsibility. The government’s legal service and | have a very close contact a part of
my career | was with them, shared same integrity | talked about. Sometimes their advice was not right, more often
perhaps should be the case but the fact they gave honest advice and perform the task we heard about yesterday,
| had no doubt when | was a standing council. The situation is one where they support the judges, but so does the
legal profession. The legal profession’s integrity is critical. They must do the professional duty in our type of legal
system because if they don’t, the judge’s will get thing wrong and they will come to wrong decisions. They would
taint the judiciary in the eyes of the public. We have total reliance upon them and they respond to that reliance.
They are also people who are primary sources of the new judges. So that’s why that must be seen that light and
that again it is very important.

You have a traditional integrity throughout the legal profession. | understand that a number of people in my audi-
ence today are students. What | would like to say to you is: “Recognise the importance of what | am saying about
your professional standards.” | think it is much more difficult for students today to maintain those standards when
| was a student because life is so complex and the pressure which they are put under is so intense. Those profes-
sional standards are very important and they also affect how the judiciary is looked upon.

And second half of what | have been talking about, which would be very short a few comments, is how you protect
the rule of law. And, in my view what | said about the judiciary is totally critical. The other side of the same coin,
because unless you have independence of judges and courts to which you can have access, all rights on paper are
not worth the paper they are written on. But if you have got two sides there and then it becomes very important.
Of course there can be controversy and of course there will be difficulties in accepting, sometimes, the decisions
of courts. Difficult for government and it is particularly difficult when it is an international court, such as Court of
Human Rights which we will touch upon again here later today. The Court of Human Rights is really a very impres-
sive institution. How they cope with the 47 jurisdictions to which they are responsible for overseeing, | don’t know,
| tried to help them, but | don’t suppose | provided much help in two reports which | was involved. But they come
in criticism just in the same way as the English judiciary. But, probably more intense because it's much easier to
poke fun or criticism at a court which you are only small part responsible for. But the same principle lies behind it.
If you don'’t like the decisions of a court, you are entitled to use all the rights of appeal the legal system gives you.
But what you shouldn’t do if you are a government or if you are an individual is to applaud the decisions if they were
in your favor and abuse the person responsible if the decision is against you. Justice can never be perfect, but
we can do our best and as long as we do our best public will accept it. | want to emphasize that the standards on
the whole are improving all the time and justice systems in most countries are improving all time. And | have been
talking in a global way. And, | want to emphasize, if | may, there are 2 or 3 things before | conclude my remarks.

The first is that the rule of law is international. It may not be precisely the same in all jurisdictions but it is interna-
tional. And most countries of the world they may not do it perfectly, but in most countries if you talk to the people
in charge of those countries’ legal systems, they tell you they’re doing the best to uphold the rule of law. On the
international point, the matter was proved extremely well by a Former Attorney General, Soli Sorabjee, recently in
a lecture that he gave and if you don’t mind | am just going to read very quickly what he said. What he said is: “It
needs to be emphasized there is nothing western or eastern or northern or southern about the underlying principle
of rule of law. It has a global reach and dimension. Rule of law symbolises the quest of civilized democratic societ-
ies, be they eastern or western, to combine that degree of liberty without which law is tyranny, with that degree of
law without which liberty becomes license.” In the words of the great Indian judge in the Supreme Court, the rule
of law is the heritage of all mankind because it is the underlying rationale, which is belief in the human rights and
human dignity of all individuals everywhere in the world.

The other point | want to draw your attention in this concluding remarks is it is no easy business being a judge.
Sometimes you have, especially today, huge difficulties in deciding what the right answer is. And a small country
like Israel can have great difficulties in rationalising how to approach human rights. They had a very distinguished
Supreme Court Chief Justice, called Aharon Barak. He is no longer president of the court and he had to deal with
one case in which he was presiding on the absolute prohibition of torture in a situation where the security forces
of the state are also concerned at the same time in protecting citizens. If a suspected terrorist is in custody, be-
lieved by the security forces to know where ticking bomb is hidden, surely in such a situation security forces can
use a little bit of torture, little bit of torture to protect citizens. And he was able to take a firm line and say no and
he explained why in these terms; “This is the fate of democracy and not all means are acceptable to it. And not all
methods employed by its enemies are open before it. Sometimes democracy must fight with one hand tied behind
its back. Nonetheless, it has the upper hand. Preserving the rule of law constitutes an important component of
understanding of security. At the end of the day, the strengthened spirit that allows to overcome this difficulties will
triumph.” And, if | may, | bring those remarks to an end with that clear warning as to how you should approach the
rule of law. Thank you very much.
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Moderatér Richard Berman: Benim bu segkin sempozyumdan anladigim, ekonomi ve hukuk konularindaki
uluslararasi uzmanlarin Tlrkiye Barolar Birligi ve egitim enstitlleri ile bir araya gelerek Tirkiye’de hukukun
UstUnltginu etkileyen halihazirdaki gelismeleri degerlendirip tartisacaklar ilk etkinliklerden biri oldugudur.
Buglin burada sizinle birlikte bulunmaktan ve az bile olsa bu ¢alismaya katkida bulunacak olmaktan dolayi
gururlu ve ayricalikli hissetmekteyim.

Konumuz “Yarginin Bagimsizh@ ve Etkinligi”. Bu sorular sadece Turkiye icin degil her demokrasi igin kritik
degerdedir. Korkusuz, saglam, nitelikli, adil ve bagimsiz bir yargi olmadan gergek bir demokrasiden bahsedilemez.
Bunlar bile yeterli degildir, tim bunlarin yani sira, Hakim Woolf’un da belirttigi Gzere, barolarin, hakimlerin, hukuk
fakultelerinin, medyanin ve tabi ki tUm vatandaslarin yarginin bagimsizigini strdiirmek ve devam ettirmek
icin sUrekli ihtiyatta olmasi gerekir. Din duydugumuz ve burada gordiigimuiz Uzere, tek adam iktidarinin tersi
olan hukuk devleti Tiirkiye’de tehdit altinda oldugu bir sir degildir. Ornegin diin, 6zellikle bazi Avrupa Birligi
temsilcilerinin Turkiye’deki gelismelerden endise duyduklarini 6grendik. Bu temsilcilerden biri Turkiye’nin gegen
yil patladigini dile getirdi. Ama, tartismanin bir pargasi olarak, ayni resmi yetkililer TUrkiye’ye Avrupa Birligi Gyesi
olarak biyuk ihtiyag duyuldugunu ve Turkiye’nin gok ragbette oldugunu dile getirdiler, isaret ettiler. Ve kesin
olan sudur ki bu kompleks ve gok boyutlu bir konu. Ayrica bu her giin degisen dinamik bir konu. Ama, benim
kisisel goriisiime gére, tartismaktan utanmamak, kagmamak gerekir. Onemli olan nokta sudur ki, bu konudan
hepimiz birgeyler 6greniyoruz ve dersler gikariyoruz. Takdir edilen Amerika Yiksek Mahkemesi Hakimlerinden
Sandra Day O’Connor’in ve Hakim Woolf’'un sdyledigi Uzere, yargi bagimsizigi kendi kendine gergeklesmez.
Yaratmasi zor ancak zarar gérmesi ve yikilmasi ¢ogu insanin diistindiigiinden daha kolaydir. Ve inaniyorum ki
kendisi ABD 6zelinde konusmaktaydi. Dikkatinizi gekmek istedigim konu, ve eminim ki biliyorsunuz, Tlrkiye
Anayasa Mahkemesi Baskani’'nin bu konuda 25 Nisan’da yapmis oldugu konusmada isaret ettigi etkileyici
tespitleri okudum. Ozgecmisim ve ne Ustiine calistigim hakkinda kisaca konusmak istiyorum. ABD’de genellikle
cifte mahkeme sisteminden baska bir deyisle iki sistemden bahsedilir: Federal sistem ve her eyaletin kendi
mahkeme sistemi. Ben iletisim hukukundaki, 6zellikle kablolu televizyon, Birinci Degisiklik ve medya erisimi,
yillar siren hukuki calismalarimdan sonra, ABD’de hem eyalet mahkemelerinde hem de federal mahkemelerde
calistim; ilk olarak Vali Rudy Giuliani tarafindan 1995’te atandigim New York Aile Mahkemesi’nde hakim olarak
ve ikinci olarak da, simdiki gérevim, Senatér Daniel Patrick Moynihan'in tavsiyesi ile Baskan Bill Clinton
tarafindan tayin edildigim New York Gliney Bolgesi Federal Bélge Mahkemesi hakimligidir. Ek bilgi olarak, aile
mahkemesi hakimleri 10 yil i¢in tayin edilirler ve 70 yasina kadar gorev sureleri yenilebilir ve bu federal veyahut
bizim deyisimizle Article 3 hakimligi olup hayat boyu hizmet ederiz. ilerde zamanimiz olursa, size az bilinen, ama
sira digi olan federal hakimler tarafindan son birkag yil icinde acilan yargisal tazminat konusunda bir davadan
bahsedecegim.

Yetenekli, tecriibeli, bilgili panelistler, avukatlar, profesérler bunlarin hepsini biliyorlar ve yargi bagimsizhgina
iliskin &nemli dngérilerini sizinle paylasacaklar. isimlerini simdi kisaca sizinle paylasacagim; yargi bagimsiziig
Ustline bir ya da iki yorum daha yapacagim ve sonrasinda onlarin gérislerini dinleyecegiz. Birlesmis Milletler’in
hakimler ve avukatlarin bagimsizligina iliskin 6zel raportérii Gabriela Knaul bizimle birlikte. Kendisi Brezilya’da
tecrlbeli bir hakim olup ceza adaleti uzmanidir. Ve kendisi Brezilya yargisinin bagimsizigi ve etkinligi Gzerine
cesitli galismalar yapmistir. Avrupa insan Haklari Mahkemesi’nin Tiirk hakimi Prof. Dr. Isil Karakas diger panelist
olarak bizimle. Kendisi ayrica Aix-Marseille, Montpellier ve Strasburg Universitelerinde ziyaretci 6gretim (iyesi
olup istanbul Universitesi Siyaset Bilimi Fakiiltesi’nde Dogent Doktor’dur. Avrupa Divani Venedik Komisyonu
Uyesi Prof. Lucian Mihai diger konusmaci olarak bizimle. Kendisinin gdrevi Uye Ulkelere hukuk sistemlerini Avrupa
standartlarina tagsimalarinda yardimci olacak tavsiyelerde bulunmaktir. Kendisi Romanya Anayasa Mahkemesi
eski bagkanidir ve kendisinin hakem/avukat olmasi diger basarilarinin arasindadir. Ve Thomas Guddat, (MEDEL)
Demokrasi ve Ozgiirliik igin Avrupali Hakimler (iyesi, Alman-Polonyali Hakimler Dernedi Baskani ve bircok
basarisinin yaninda birgok mahkemede hakimlik yapmistir. Bu panel, fikrimce, Turkiye’nin i¢cinde bulundugu
akintida yarginin bagimsizhigini ve etkinligini yansitacak yeterliliktedir. Kesinlikle mahkemelerin boslugun iginde
olmamasini takdir ediyorum. Ayrica konunun yargiclar tarafindan idare edilecek politik icerigi de bulunmaktadir.
Ve bu baglamda politika olumsuz ya da asagilayici sekilde degil aslinda bir gerceklik, kaginilmaz bir durum olarak
ele alinacaktir. Bu tartismayi anlamak ve katilabilmek icin Turk politik sistemini de anlamak gerekmektedir. Fakat
yapmamiz gereken sey, politik boyutta politikayi/politikacilari cesaretlendirerek yargi bagimsizligini azaltmak,
oyun devam ederken yeni kurallar koymak veya oyunun kurallarini degistirmek olmamalidir. Bana gére kesinlikle
tek adam iktidari hukuk devleti ilkesi ile degistiriimelidir. Ayrica kolayci olmanin riskini elimde bulunan bir tablo
ile aciklamama izin verin. Amerikalilarin her konu icin ellerinde bulunan bes temel ilke vardir ve ben de bagimsiz
ve etkin yarginin temeli olarak gérdigium bu ilkelere sahibim.

1) Kuvvetler ayriig; 2) Seffaflik; 3) Hakimlerin son derece vasifli olmalari gerekliligi; 4) ileri seviyede yiiksek etik
standart; 5) Hukukun Ustinliginin savunulmasi ve tek adam iktidarinin dnlenmesi. Bu ilkeler hakkinda su anda
daha fazla konugsmayacagim. Birinci, ikinci ve besinci ilkeler hususunda bir-iki yorumum olacak. 3. ve 4. ilkelerin
ise ne anlama geldigi asikardir. Bagimsiz yarginin ilk ilkesi, siddetle savunulmasi gereken, kuvvetler ayriligi
ilkesi (din ¢ok seckin anayasa hukukgular tarafindan birinci panelde tartisilan kontrol ve denge mekanizmasi
ile birlikte) olmali ve hikimet organlari tarafindan bu ilkeye uyulmaldir. Yargi bagimsizigr tm davalarin adil
bir sekilde, tarafsizca, eldeki verilere ve mevcut yasalara uygun olarak ve resmi kayitlarla sinirli olarak karara
baglanmasini ifade eder. Ve bunun gerceklesebilmesi icinse yargisal karar siirecine ne yasama organindan ne
ylritme organindan ne de kamuda bulunan bireyler tarafindan bir miidahalede bulunulmalidir. Karar dosyanin
doért kosesi ile sinirli olarak verilir. S6zde telefon adaleti veyahut dosyanin hakimi ya da davaya iliskin tek
tarafll gérismeler s6z konusu olamaz. Hakim Woolf'un da bahsettigi Uzere kamu ve baro alinmis olan karara
katiimiyor bile olsalar hakimin o karar adil bir sekilde verdigine inandiklari siirece o hakimi desteklemelidirler.
ABD’de hikimetin diger organlarinin yargiya midahalesini énlemek amaci ile bulunan iki dnemli mekanizma
bulunmaktadir. Bu mekanizmalar coktur ama ikisi dikkat ¢ekicidir. Bunlardan biri daha énce bahsettigim, federal
sistem icinde bulunan édmir boyu goérevdir. Turkiye Anayasasi da memuriyet glvencesinden bahsetmekte.
Ancak Turkiye’deki hayat boyu gérev glivencesi degildir. Ancak bizde bulunan dmiir boyu gérev federal hakimler
icin gecerli olup hakimler Anayasa’ya uygun olarak belli suglamalar dolayisiyla gdrevden alinabilirler. Ayrica
yasama tarafindan yapilan yasalarin ya da yuritme ve yasama organlar tarafindan gergeklestirilen eylemlerin
Anayasa’ya uygun oldugunu denetleyen anayasal ve yargisal sistemlerimiz var.

ilke 2: Saydamlik: Saninm bu ilkeyi bugiin daha ¢ok duyacadiz ama bu ilke bahsetmeye deger, 6nemli bir
ilkedir. Bu ilke gerek mahkemelerin gerekse yasama ve yuritme organlarinin saydam bir sekilde islemelerini
ifade eder. Mahkemeler acgisindan bu ilke, 6zellikle 6nemli dosyalarda, kararlarin yazili olmasini, agik, zorlayici
olmasini ve kayitlar ve ilgili yasal atiflarla desteklenmesini ifade eder. Kararlar ve diger mahkeme dokimanlari,
ekleri kamusal olmali, stire¢ zapta gecirilmeli ve kayda alinmalidir. Mahkeme kayitlar kamusal denetime acik
olmalidrr. ikinci olarak, seffaflik mahkeme baglaminda, istisnalar mevcut olmakla birlikte durusmalarin kamuya
ve basina agik olmasini ifade etmektedir. Ve Ui¢lincl olarak, mahkemeler kamuya vekillik eden basinin stirece
dahil olmasini saglamalidir. Benim ¢alismakta oldugum New York 7. Bélge’de istisnai olarak ylksek éneme
sahip bazi dosyalar digsinda énde gelen medya kuruluslari durusmalara katilmakta ve devam eden islemlerle
ilgili olarak mahkememizde ¢alismaktadirlar. Ayrica hakimlerin Medya Erisim Komitesi bulunmakta olup amaci
medya mensuplarinin dizgliin olarak mahkemede barindirimasi olan bu komiteye ne yazik ki ben baskanlik
etmekteyim.

3. ve 4. ilkeleri atlayip 5. ilke hakkinda bir kelime etmek istiyorum. Demokraside hukuk devleti ilkesi tek adam
y6netimine baskindir. Ve sonra panelimize dénecegdim. Agiktir ki bu ilke bahsettigim diger tim ilkeler ile
Ozellikle de kuvvetler ayriigi ilkesi ile gakismaktadir. Ama hukuk devleti ilkesi devleti tek tarafll ve rastgele yer
degistiriimesini, aktif bir sekilde sorusturmalari takip eden hakimlerin ve savcilarin kovulmasini, polislerin gérev
yerlerinin degistirilmesini, sorusturmalarin durdurulmasini, mahkeme kararlarina saygisizlidi, her tirl iletisimin
engellenmesini ve yarginin domine edilmesini engelleyen ilkedir. Bu ilke bazi gruplara ayricalikl davranirken
bazilarini ise genellikle uygulanmayan kurallara gére cezalandirmaya karsi olmak anlamina gelir. Vazgecilmez
hukuk devleti ilkesi igin 3 temel sttunun bulundugu séylenir: 1) Hukukun uygulanmasi ve yasal enstitiilerin
kurulmasi, 2) Bu enstitlilere kadro tayin edilmesi ve personelin isin uzmani kisiler tarafindan yetistiriimesi ve
operasyonel hale getiriimesi ve 3) Kamu, eski aliskanliklarindan ve hukuka yénelik olumsuz davraniglarindan
kurtulmali ve hukuka, yargiya ve onlarin demokratik toplumluklardaki rollerine saygi gelistiriimelidir. Tesekkurler.

Simdi panelistiere dénmek istiyorum. ilk olarak Gabriela ile baslayacagiz ve konusmalar bittikten sonra kendi
icimizde kisa bir gorls aligverisinde bulunup sorulari alacagiz. Gok tesekkdirler.

Gabriela Knaul: Seckin meslektaslarim, baylar ve bayanlar giinaydin. ilk olarak beni bu etkinlige, Hukukun
Ustiinliigli ve Adalet Uluslararasi Sempozyumuna, davet eden sponsorlara samimiyetle minnettarligimi
sunmama izin verin. Bu siradisi etkinlikte bulunmaktan ve yarginin bagimsizigi ve etkinligi gibi énemli bir
konu Ustiinde géris bildirerek fikir alisverisinde bulunmaktan onur duyuyorum. Bugiin Birlesmis Milletler Ozel
Raportorii olarak hakim ve avukatlarin bagimsizligi Gzerine konusacagdim. Yetkilendirildigim 2009 yilindan
beri, slrekli bir sekilde insan haklarini korumak, demokrasiyi, kuvvetler ayriigini ve hukukun Ustinligini
gelistirmeye yonelik gabalari artirmak icin konunun paydaslari ile irtibat icindeyim. Yargi bagimsizliginin énemi
uluslararasi olarak kabul edilmis olup devletlerin biiytk bir cogunlugunun anayasasinda, haklar bildirgelerinde
yerini almistir. Uluslararasi seviyede ise insan Haklar Evrensel Bildirgesi'nde, Kisisel ve Siyasal Haklar
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Sozlesmesi'nde ve Yargi Bagimsizigina iliskin Temel ilkeler’de énemli bir yere yerlestiriimistir. Adalet sisteminin
duizgun bir sekilde isleyebilmesi igin savci ve avukatlarin Ustlenmis olduklari fonksiyonlar serbestce diizgiin bir
sekilde ifa edebilmeleri gerekmektedir. Bu aktérler icin uluslararasi giivenceler Avukatlarin Rolii Ustiine Temel
ilkeler ve Savcilarin Rolii Ustiine Kilavuz’da mevcuttur. Bagimsiz yargiya iliskin 6zel gereklilikler daha detayl
bir sekilde Avrupa Konvansiyonu insan Haklarinin Korunmasi ve Temel Ozgiirliikler Madde 6’ da, insan Haklar
Amerika Konvansiyonu Madde 8'de, insan Haklan Afrika Sézlesmesi Madde 7°de diizenlenmistir. Birlesmis
Milletler’deki gérevim sirasinda yarginin bagimsizhiginin, tarafsiziginin ve obijektifliginin gelisimine iliskin ilham
verici pek ¢ok calisma ile karsilastim. Gerek bireysel olarak gerekse baglantilanm dogrultusunda sunu ifade
edebiliim ki hakimler, savcilar, avukatlar, uluslararasi ¢abalarda, yargi bagimsizigini saglamanin buna bagl
olarak da adil ve etkin bir adaleti glivence altina almanin anahtar aktérleridir ve bu sekilde gérilmelidir. Bununla
birlikte gbrevim sirasinda bir ¢cok kez yargi bagimsiziginin ihlal edildigi ile de karsilastim. Cesitli sikayetler
aldim ancak ¢ogunlugu midahaleye, tehdide, baskiya ve saldiriya, rastgele allkkonmalara, iskenceye, kiiglltlict
midahaleye, mahkeme diglI infaza ve insan haklarn ihlallerine iliskin olup adalet sisteminin aktérlerine karsi
islenmis olan eylemlerdi. Buna ek olarak adil yargilanma hakkinin ve hakka yénelik garantilerin ihlaline, yasaya
aykir atamalara, adalet mensuplarinin yoksullastinimasina ve yargi bagimsizigini etkilemek icin yasama
kuvvetinin suiistimaline iliskin sikayetlerde s6z konusu idi. Birkag dosya paylasmama izin verin: 2010 yilinda Sirp
Hukimetine goénderilen bir sikayet mektubu ile Yiksek Hukuk Kurulu tarafindan “Hakimlerde Hukuk” seklinde
isimlendirilen hukukun yUritilmesinden sonra, 837 hakimin bir daha tayin edilmemesi istendi. Sirp hakimlerin
gbrevlerinin sonlandiriimasi ac¢ik bir sekilde hakimlerin gérev glivencelerinin ve gdrev yeri garantisinin ihlali olup
uluslararasi insan haklarina iliskin standartlara da sinir getirmistir.

2012 yilinda birimim, El Salvador’da yargi bagimsizliina miidahale edildigi iddialarina cevap verdi ve Yiksek
Mahkeme’ye yapilacak hakim tayininde uluslararasi standartlarin ihlal edildigini rapor etti. Daha da 6zelde
kayg! verici olan husus Yargl Teskilat Kanunu’nu reformuna iliskin olan, Yasama Meclisi tarafindan kabul
edilen, reformlarin Yiksek Mahkeme’de ikilige sebep oldudu, adalet ydnetimine kdstek olacagr ve hukukun
UstUnltgind, kuvvetler aynligini ciddi bir sekilde tehlikeye soktugu idi. 2012 yilindaki birimim tarafindan
diizenlenen Merkez Amerika Bolgesel Danisma Toplantilar sirasinda vurgulandigi Uzere, Nikaragua 6zelinde
Yiksek Mahkeme atamalan politikadan énemli élciide etkilenmisti. Ozellikle hiikiimet danismaya, onaya
veya destege ihtiyag duymaksizin anayasay reforme etmek ve devlet gorevlilerini tayin etmek igin gereken
¢ogunluga sahip idi. Ayni Ulkedeki bir diger kaygi ise, yarg da dahil kamudaki pozisyonlarin dénemlerinin
dolmus olmasi idi. Ornegin gérev siiresi sona eren yilksek yargi mensuplarinin islemlerine devam etmekte
idi. Zira yeni bir segme ve atama stirecini baslatacak politik istek s6z konusu degildi ki bu durumda yargidaki
aktorlerin mesleki giivencelerini ve yargi bagimsizigini ihlal eden bir durumdu. Ayrica 2012 yilinda Sri Lanka
hikUmetine gdénderilen yazida, Yiksek Mahkeme Baskani Bayan Shirani Bandaranayake’ya yonelik suglamalar
ile birlikte adil yargilamanin ve kanuni sirecin ihlaline, avukatlara yonelik saldirn ve tehditlere yénelik sikayetler
dile getirilmekte idi. Avukatlara yonelik gerceklesen cgesitli saldirilar, sdylendigine gére, onlarin, barolarin yarginin
ve Ozellikle Yiksek Mahkeme Bagkani’nin bagimsizligina yonelik destekleriyle alakali idi. Yiksek Mahkeme
Baskanr’nin gérevini kétiye kullanmasi ve rapor edilen saldirilar, iddia edildigine gére, hukuk meslegine yapilan
saldirilar, Sri Lanka’da yarg sisteminin bagimsizligina miidahale tehditlerinde daha genis bir yer aldi. 2013
yilinda Mart ayinda, Guatemala HikUmeti’ne génderilen yazida avukatlara, hakimlere, savcilara ve Ulkedeki
diger aktdrlere yonelik asagilayici ve siddet iceren davranislar dile getirildi. Dile getirilen kaygi, adalet sistemi
icinde bulunan aktdrlerden kriminal dosyalar Ustiinde galisanlarin (6zellikle yolsuzluk, insan haklari ihlalleri ve
insanliga karsi suglar) daha buyuk bir risk ve sosyal baski altinda bulunduklari, siddet, asagilaman en ¢ok
etkilenenleri olduklari idi. Ayni yil, yine ayni devlete Asliye Ceza Mahkemesi Baskani Bayan Yassmin Barrios’a
yonelik 6lim tehditleri ve asagilamalara yonelik yazi génderildi. Bayan Barrios ylksek risk tasiyan dosyalar ile
basa ¢ikabilecek yeterlilikte olan ve 2013 yilinda soykinm ve insanliga karsi suglar ile ilgili olan, istihbarat sefi
Jose Mauricio Rodriguez Sanchez’in de taraf oldugu dosyada hiikiim verecek olan hakim idi. iddia edilene gére,
6lum tehditleri almaya basladi ve korunmasindan sorumlu olan gérevliler mazeret dahi olmaksizin gérevden
alindilar. Amerikalilar Arasi insan Haklari Komisyonu, onu koruyucu tedbirler sagladi. Temmuz 2013’te, birimim
Macaristan’da Anayasa’da degisiklik getiren, yargi bagimsizligi Ustiinde 4. degisikligine iliskin olumsuz sonug¢
iddialarina, iddiaya gore, degisikligin cesitli dizenlemelerinin yargi sisteminin bagimsizligina ciddi midahaleler
olusturdugu icin rapor hazirladi. 4. degisiklik daha énceden Anayasa Mahkemesi tarafindan anayasaya aykiri
bulunan yasa koyucunun inisiyatifini yasalastiran veya aykiriliga iliskin siphe uyandiran hikimler icermekteydi.
Daha evvel anayasaya aykir bulunan degisiklikler ile parlamento ¢ogunlugu Macaristan’in en yiksek yargisal
organinin almis oldugu kararlari bozma yetkisine sahip oluyordu. Agustos 2013’te, Honduras hiikiimetine yargi
bagimsizligina iliskin bir konu dolayisi ile suikasta ugrayan bir hakime iligkin ortak bir bagvuru génderilmistir. Ms.

Mirye Efigenia Mendoza Pena El Pregreso’da hakim olup ayni zamanda Hakimler icin Demokrasi Dernegi’nin
sekreteriydi. Kendisi yargi ve demokrasiye olan adanmiglid ile bilinmekte idi ve bagvuru tarihine kadar, suikasta
iliskin baslatiimis sorusturmaya iliskin herhangi bir bilgi mevcut degildi. Honduras’ta adli hizmet gergeklestiren
aktorlerin glivenliginin saglanmasina yoénelik tedbirlerin eksikligine iliskin endiseler dile getirildi. Ayni yiIl ocak
ayinda, Honduras Yiksek Mahkemesi’nin Anayasal dairesinden Ulusal Kongre tarafindan politik nedenlerle 4
Uyenin alinmasina iligkin islemde endiseler dile getirildi. Ekim 2013’te Maldivler'de ilk derece mahkemelerinin
bagimsizligina midahale ve baski ile yapilan saldirilar dolayisi ile reaksiyon gésterildi. Bu olayda duruma iligkin
veriler Maldivler’de yargi bagimsizligina yénelik ciddi midahalelerin varligina isaret etmekte ve 6zellikle endise
edilen ise, bu durum Ulkenin en yilksek yargisal otoritesinden kaynaklanmakta idi. 2013’te birimim ayrica
Arjantin’de parlamento tarafindan onaylanan, yargida reform olarak nitelenen ve fakat yargi bagimsizligina
mudahale anlamina gelen 4 degisiklige iliskin olarak da reaksiyon géstermistir. Bu 4 degisiklikten biri Yargisal
Konsey’de reformu dlizenlemekte iken bir digeri devletin taraf oldugu anlagsmalarda ihtiyati tedbiri dizenlemekte
idi. iddialara gére, bu iki degisikligin Arjantin’in taraf oldugu uluslararasi anlasmalarca deger atfedilen yarg
bagimsiziigi ilkesine aykirilik teskil eden hiikiimleri mevcuttu. Ozellikle Yargi Konseyi’ne adaylarin seciminde iki
politik partinin etkili olacak olmasi Uyelerden beklenen bagimsizlidi ciddi anlamda etkileyecek nitelikte idi. Yine
ayni sekilde devlete karsi s6z konusu olacak ihtiyari tedbirin kullanimina ve siresine iliskin sinirlama getiren
dizenleme de adalete erisim hakkini ciddi sekilde sinirlamakta idi. Tasarilar, maddeleri kuvvetler ayriigini, ulusal
Anayasayi ve kurulan temel uluslararasi standartlari agir sekilde etkilemekte oldugundan, yargi bagimsizligina
yasama ve ylritme tarafindan yapilan midahalelerin acik bir érnegini teskil etmektedir. Sonug olarak, bir diger
énemli husus ise, Venezuela hakimi Maria Lourdes Afiuni Mora’ya iliskindir. Kendisi Birlesmis Milletler Keyfi
Alikonmalara iliskin Calisma Grubu’nun tutuklama ve gézaltina iliskin dnerilerini Venezuela vatandasi lehine
uyguladigi icin 36 ay hicbir suglama olmaksizin alikonmustur. Hakimin tutuklanmasi ve sartl saliveriimesi
Venezuela’da yargi bagimsizligina ciddi ve asiri bir miidahale etmektedir. Bahsettigim &rneklerin de gdsterdigi
Uzere, yargiya yénelik her tirli midahale, baski, saldirn diinyanin her yerinde mevcuttur. Bununla birlikte
en 6nemli ortak nokta kuvvetler ayriliginin ugramakta oldugu erozyondur. Yarginin bagimsizig ve 6zellikle
hakim ve savcilarin segim, tayin, gérevden alma, transfer iglemleri dolayisi ile gliciin toplandigi yer 6nem arz
etmektedir. Bu baglamda, yargl kuvvetler ayriiginin garantéri olarak yasal sinirlar igerisinde devlet organlari
tarafindan islenen ihlallerin &nlenmesinde dnemli bir rol oynamaktadir. Kuvvetler ayrilidi ilkesi devlet organlarinin
birbirine entegre bir sekilde fonksiyonunu amaglayan, bu organlar arasindaki ¢atismayi énleyecek, kuvvetlerin
suiistimaline izin vermeyecek karsilikli denge ve kontrol esasina dayal bir sistem kurmayi hedeflemektedir.
Buna ek olarak haklarin icra edilmesi tamamen diizglin bir adalet sistemine, bagimsiz, tarafsiz, objektif yargisal
aktorlere ve bu aktorlerin rollerini geregi gibi yerine getirmelerine baghdir.

Degerli misafirler, hukukun Ustinligu ilkesi genis kapsamli bir ilke olup 2004 yilinda Birlesmis Milletler Genel
Sekreteri tarafindan soyle tanimlanmustir, “TUm bireylerin, enstitllerin, 6zel ve kamu tiim kurumlarin, kuruluslarin
ve hatta devletin kendisinin dahi kamu 6niinde hazirlanmis, esit sartlarda ve bagimsizca uygulanan, uluslararasi
insan haklarina ve standartlarina uygun hukuk karsisinda hesap verebilir oldugu sistemdir.” Hukukun Usttnliagu
ilkesi yargisal aktdrlerin ve tUm hukuk sisteminin hesap verebilir konumda olmasini gerekli kilar. Bunun iginse
adalet sistemindeki saydamlik biyiik 6nem arz etmektedir. Aklimizda bunu tutarak, 2013 yilinda istanbul’da
yapilan 2. Uluslararasi Yilksek Mahkemeler Toplantisi sonunda Yargida Saydamlik istanbul Deklarasyonu kabul
edilmigtir. Bu Deklarasyon yargi prosedirlerinin kamu 6ntinde baslatiimasini, hak arama hakkina kolay erisimin
garanti altina alinmasi gerektigini ilan etmistir. Saydamliga ek olarak, cezadan muaf olmaya karsi olan savas ve
hesap verme mekanizmalari hukukun Ustinliginid kuvvetlendirmede ve demokrasinin ylkseltiimesinde 6nemli
bir yer tutmaktadir. Gercekten de eger adalet etkin olacak ise hem bagimsiz hem de entegre olmalidir. Sonug
olarak, kamu glivenine dayall yargisal bagimsizlik yargisal fonksiyonlarin yerine getiriimesinde, kaynaklarin
dogru ve soyut olarak paylastinimasinda ve hatta dogru yonetiminde vyasallik baglaminda sorumlulugu
gerektirmektedir.

Degerli meslektaglanm, hepimizin bildigi Uzere, Tirkiye’deki halihazirdaki gelismeler yargi bagimsiziig
konusunda ciddi endiseler uyandirmistir. Bu baglamda sunun altini gizmek isterim ki, yargisal bagimsizlik diger
unsurlar ile birlikte hakim ve savci atamalarinin agik, tarafsiz, objektif kriterlere dayall olarak yapiimasini, yas
haddi ya da ofisteki surreleri doluncaya kadar mesleki gtivencelerinin olmasini, adil ve objektif kriterlere gére terfi
ettirilmelerini, transfer edilmelerini, kidemlerinin durdurulmasini ve gergek anlamda yulritmenin ve yasamanin
midahalesinden bagimsiz olmalarini gerektirmektedir. Yasamanin ya da ydritmenin, yargi tzerindeki her gesit
midahalesi veyahut kontroli Ulkedeki yargisal bagimsizliginin 6ziine aykirlik teskil etmekte ve demokrasi ve
hukukun Ustinligind énemli dlglde etkilemektedir. Sunun altini gizmekte énem vardir ki, yargisal aktorlere

Adalet ve Hukuk Devleti ¢ Bagimsiz ve Etkin Yargi

(3]

N



Y
1
(o]

Adalet ve Hukuk Devleti ¢ Bagimsiz ve Etkin Yargi

Case 1:15-cr-00867-RMB Document 640-10 Filed 07/14/20 Page 81 of 140

ybnelik herhangi bir disiplin islemi ya da ceza ancak gérevleri ile baglantili yetersizlik, davranis nedeni ile
olmall, rastgele bir sekilde degil, yasal sinirlar icinde uygulanmalidir. Bu tir disiplin islemleri ve cezalar yargisal
aktorlerin de etik ve mesleki kurallara uygun davranmalari gerektiginden bu kurallara aykirilik halinde aklanabilir.
Buna ragmen adli fonksiyon ifa edenlere iligskin disiplin ve cezai islemler, gérevden almalar ve durdurmalar hizli
bir sekilde ele alinmali, adil ve mevcut yargisal standartlar dahilinde degerlendirilmelidir. Dahasi disiplin islemine
tabi durumdaki yargisal aktérler; masumiyet karinesi, gecikmeden yargilanma hakki ve kendisini savunma veya
sectigi bir avukat tarafindan savunulma hakki gibi 6zel hukuk veya ceza hukuku yargilamasina konu olan her
bireyin sahip oldugu haklara sahip olmalidir. Disiplin iglemini ylriiten idari organin karari yayimlanmali, erisime
acik ve Uicretsiz olmalidir. Ek olarak, Yargisal Bagimsizliga iliskin Temel ilkeler’de de belirtildigi tizere bu tiir
kararlar bagimsiz denetime de tabi olmalidirlar.

Degerli misafirler, yargi bagimsizligina ilkesinin sayginigina yénelik pek ¢ok tehdidin ve firsatin oldugu bir
dénemde bulunmaktayiz. Firsatlar arasinda, yargisal bagimsizliga iliskin uluslararasi glivencelerin saglamis
oldugu ulusal adalet sisteminin nasil gelistirileceg@ine iligkin agik oneriler saglanmasi ve ulus 6tesi dayanisma ve
uluslararasi igbirlikleri ve dnemli tecriibe aligverisleri yer almaktadir. Bu baglamda yargisal aktorler ulusal bazdaki
yasal dizenlemelerin uluslararasi standartlara uygunlugunu denetlemek gibi 6nemli bir gérevi bulunmaktadir.
idari olan ve olmayan aktérler arasindaki isbirligi biiyilk 6neme sahip olup yargi bagimsizigini ve hukukun
UstUnltginu garanti eden uluslararasi insan haklarina iliskin standartlarin yayllmasinda énemli rol oynayacaktir.
Bu baglamda bugiin bu énemli etkinlikte sizinle birlikte bulunmaktan biyik memnuniyet duymaktayim. Bu
etkinlik yargi bagimsizligina ulasmada ve onu desteklemekte bizlere diigen rollin Snemini yansitmasi bakimindan
Onem arz etmektedir. Gok tesekkurler.

Prof. Isil Karakas: Efendim éncelikle, tim katkida bulunan kisi ve kuruluglara béyle bir toplantiyi diizenledikleri
igin tesekkur etmek istiyorum.

Toplantimizin bu béliminin bashgl, Hukuk Devleti ve Yargi Bagimsiziigi. Ben éncelikle Avrupa insan Haklari
Mahkemesi’ndeki Tiirkiye adina secilmis yargic olarak Avrupa insan Haklari Mahkemesi ictihatlar gercevesinde
hukukun Ustinligu yargi bagimsizhgi ilkesi ve Turkiye Uzerine gesitli tespitlerde bulunmak istiyorum. Simdi iki
béliimden olusacak benim sunusum. Oncelikle bir kag ictihat vurgulamak istiyorum. Daha sonra da Tiirkiye ile
ilgili bir takim yarginin karsi karsiya oldugu sorunlar tzerinde vurgular yapmak istiyorum. Basinda da yapisal
sorunlar ve Turkiye’deki hakimlerim zihniyet meselesi geliyor.

Avrupa insan Haklar Sézlesmesi cergevesinde 6ncelikle adil yargilanma ilkesi burada én planda. Giinkii burada
Ozgurliklerin korunmasinin 6n kosulu, adil yargilanmanin temel kosulu bagimsiz ve tarafsiz bir yargi olmasi
gerekiyor. Eger bdyle bagimsiz ve tarafsiz bir yargi tarafindan 6zgtirliklerin korunmasi yerine getirilmiyorsa buici
bos bir kavram olarak kalmaya mahkdmdur. Dolayisiyla demokratik bir devlette adil yargilanma hakki hukukun
Ustinliginin hukuk devletinin temelidir. Bu 6zellikle mahkememiz tarafindan 1979 tarihli Sunday Times vs UK
kararindan beri ¢cok acik olarak ifade edilmektedir. Tabi hukuk devleti, hukukun Ustinligua ilkesi s6zlesmenin,
Avrupa Insan Haklar sézlesmesinin, tim maddelerinin ayrilmaz bir bitiini. Ancak mahkemenin 6zellikle
cikardigi birtakim 6zel alanlar var. Hukuk devleti ilkesinin 6zellikle vurgulandidi birtakim alanlar var. Bunlari
burada giindeme getirmek isterim. Ozellikle hukukun Ustiinliigii cercevesinde her seyden 6nce 5. maddede
diizenlenen &ézgurlik ve giivenlik hakki. Yani, keyfi tutuklamalara karsi getirilen giivenceler. ikincisi ise biraz
once konusmama baslarken bahsettigim adil yargilanma hakki. Bu da mahkemenin ¢ok eski ictihatlarindan beri
glindeme getirdigi seyler. 5. maddeye iligkin olarak 1971 tarihli De Wilde, Ooms ve Versyp Belgika'ya karsi yer
alan davasi ve digerinde de 1960 tarihli Lawless davasindan beri ortaya koydugu igtihatlar. Simdi dolayisiyla
demistir ki; hukuk gulvenligi ilkesi ve adalet her demokratik toplumun temelini olusturur. Simdi 6zellikle 5.
madde yani 6zgurlik ve glivenlik ilkesi agisindan tutuklulukla ilgili olarak 3. fikrada yer alan derhal yargi éniine
cikariimak, makul siirede yargilanmak ya da bu sire iginde serbest birakiimak hakki agisindan mahkememiz
demistir ki; kamu iktidarinin keyfi ve adaletsiz eylemlerine karsi korumanin saglanmasi s6z konusu. Simdi,
bu birinci konu. ikinci konu ise elbette yarginin devletteki rolii hukukun Gstiinligini devam ettirmek, bunu
strdlirmek. Ve bu yargi sistemine glvenin, sabahki konugmalarda Sayin Lord Woolf da ifade etti, kamunun
yarglya giveni énemli ve bunun da en énceki temel kosulu yasalarin 6ngérulebilir olmasi, ulasilabilir olmasi
ve devlet tarafindan tutarl bir bicimde uygulanmasi gerekir. Degisken uygulamalar, degisen hukuki durumlar,
hukuk glvenligi ilkesini bozar. Legal Certainty dedigimiz hukuk glivenliginin temelini olusturmalidir bu yasalarin
nasil uygulanacaginin bilinmesi, éngérilebilir olmasi.

Dolayisiyla Hukuk Giivenligi ilkesi ikinci konumuz. Burada her seyden énce bitiin bu hukuki durumlarin
degisken olmamasi, istikrarli olmasi bunu garanti eder ve kamunun da yargiya olan gliveninin de temelidir

dedim. Simdi burada mesela Tirkiye'ye karsi verilmis olan Ahmet Yildinm kararini referans olarak vermek
istiyorum. 18 Aralik 2012 tarihli Ahmet Yildinm kararinda kamunun keyfi midahalelerine kargi yasal tedbirler
gerekmektedir ancak yiriitme, temel haklan etkileyecek sekilde asin yetkilerin verildigi haller tamamen hukuk
devleti ilkesine aykindir demistir. Bunun icin de yasanin acik secik ve dngorilebilir olmasi gerekir, demistir.
Ahmet Yildinm karar belki bildiginiz gibi Google’a ulagimin engellenmesi dogrultusunda mahkemenin vermis
oldugu 2012 tarihli bir karar. Dolayisiyla burada tekrar altini gizmek istiyorum. Surekli degisen yasal durumlar,
ayrica birbiriyle celisen mahkeme kararlar hukukta bir glivensizlik ortami yaratir ve kamunun yargiya olan inanci
sarsllir. Halbuki mahkememiz cesitli defalarda ifade etmistir ki; toplumun yargiya olan gtiveni hukuk devletinin
en 6nemli iliskilerinden biridir. Sirbistan’a karsi verilmis olan Vincic and Others Kararn yine Paderu against
Romenia Karari, 2005 tarihli Albu & Other’s against Romenia Karar 2012 bunun &rneklerini olugsturmaktadir.

Belki Turkiye’ye iliskin olarak hepimizin ¢ok iyi bildigi bir drnegi burada ifade etmekte fayda var. Her ne kadar
bu baglamda 6nemli ama ifade 6zgurligu cergevesinde bir kararimiz. Dink Tirkiye'ye karsi davasinda Avrupa
insan Haklari mahkemesi Tiirk Ceza Yasas’’nin 301. Maddesinin higbir sekilde hukuk gtivenligi ilkesine uygun
olmadigini, cinkli bu maddenin agik secik ve 6ngdrulebilir nitelikte olmadigini ifade etmistir. Ayni sekilde Akgam-
Tarkiye davasinda da mutlaka ve mutlaka bir eylem gerekmedigini, bu maddenin variginin dahi hukuk devleti
acisindan sorun dogurdugu, ¢inku hukuk guivenligi ilkesini yerine getirmedigini, yasa niteligine sahip olmadigini
ifade etmistir. Ancak bildiginiz gibi madde hala yerinde durmaktadir. Bu konuda hicbir girisim yapilmamistir.
Bircok gegen, su an 4. en son yargi paketi kabul edildi. Gindeme alinmig olmasina ragmen 301. maddeyle ilgili
bir degisikligin yapiimamis oldugunu tespit ediyoruz.

Bagimsiz yargidan bahsediyoruz bu toplantida. AIHM kararlan yargiclarin bagimsiz ve tarafsiz olmalarini iki
ayri kategori olarak ele alirsa da aslinda bu ayni konunun iki ayn ylzidir. Tabi bagimsizlik yargi¢glarin yasama
ve yUritmeden hig bir iligkisi olmamasi anlaminda tarafsizlik ise daha farkli ama ikisini bu kavramlar birbiriyle
yakinda alakali oldugu icin mahkeme bunlar siklikla beraber kullaniyor. Bir-iki drnek vereyim bu konuda aslinda
¢ok da fazla uzatmayacagim. Burundika vs Polonya davasinda bakan ile bagimlilik iligkisinde olan ve ylritme
tarafindan atanan mahkeme bagkani ve yardimcilarinin, bagimsiz olmadigina karar vermistir mahkeme. Ancak
farkl bir 8rnek Fransiz Danistay’i igin verilebilir. Council d’Etat’nin hakimleri bildiginiz gibi ylritme tarafindan
atanmaktadir. Ancak mahkeme bunlarin atanmasini bagimsizlik ilkesine aykin gérmemistir. Zira bir kere
atandiktan sonra bu hakimlerin tamamen hakimlik teminati icinde ve higbir baski gérmeden ve emir almadan
gbrevlerini yerine getirdiklerini ifade etmistir. Tabi mahkemelerin bagimsizligi dncelikle Uyelerinin atanma sekline,
gbrev slrelerine, gelebilecek baskilara kargl direnme garantilerinin neler olduguna gére belirlenir. Her seyden
6nce 1968 Newmaster kararindan beri mahkemenin ifade ettigi gibi, yuritmeden ve davanin taraflarindan
elbette bagimsiz olmalidir. Mahkeme (Uyelerinin yiritme veya parlamento tarafindan atanmasi elbette
bagimsiziiga aykir degildir. Onemli olan, biraz énce Fransiz Danistay’ina iligkin olan kararda s®yledigim gibi
gorevlerini, yiritmeden emir almadan yapabilmeleridir. Bu da énemli Campbell and Fell v. the United Kingdom
Karari 1984 tarihli. Tabi burada énemli bir nokta var. Devletin yargilamalarin bagimsiz ve tarafsiz mahkemeler
tarafindan yapilmasini saglama yUkimluligu sadece yargi organlariyla sinirli degildir. CUnku yiritme yasama
ve her tlrll devlet otoritesini kullanan kurumlar ve organlar 6zellikle idare, yargl kararlarina saygi duymakla
yukimludurler. Saygi duymak ne demek? Cok saygi duyuyoruz deyip 6niinde egilmek ve bunlar uygulamak
demektir. Eger, bu yargi kararlarini, elbette igerigine katilmayabilirsiniz, kararlara katilmasaniz bile elestirseniz
bile bir hukuk devletinde, her seyden 6nce o kararlarin yerine getirilmesi gerekir. Yani biraz 6nce konugsmamin
basinda sdyledigim gibi devletin, yarginin otoritesine duydugu saygi kamunun da ayni sekilde yargiya glveniyle
dogrudan ilgilidir. Bu ikisi daha genis bir ifade ile hem devletin yarginin otoritesine duydugu saygi, yani kararlari
bekletmeden yerine getirmesi hem de kamunun yarglya duydugu saygi, hukuk devletinin iki nemli bilesenidir.
Bunlar olmadan hukuk devleti olmaz. Dolayisiyla anayasa da yarginin bagimsiz ve tarafliigina iliskin hiikiimler
elbette vardir. Biitin anayasalarda oldugu gibi TUrkiye anayasasinda da buna iligkin hikimler var. Anayasada
demek ki yer alan yarginin bagimsiz tarafsiz olduguna dair glivenceler yeterli degildir. Bunlar yetmez. Bunlarin
gunlik idari uygulamalar tarafindan hayata gegirilmesi gerekir. Etkin bir sekilde de i¢sellestiriimesi gerekiyor.
Bu da yine bu sdyledigim son ifade Agro Complex vs Ukrayna kararinda mahkememizin 2011 tarihli verdigi
bir karardan séyliiyoruz, ifade ediyorum bunu. idarenin etkin bir sekilde bagimsiz ve tarafsiz yarg ilkelerini
icsellestirip uygulamasi gerekir demistir. Simdi bitin bu sdylediklerimi ¢cok kisa olarak 6zetlemeye calistim
AIHM’nin bu konuda igtihatlarini. Tiirkiye’ye bakalim. Gtinkii bugiinkii temel konumuz bence bu panelde esas
olarak Turkiye’de bu anlamda yarginin c¢esitli sorunlari. Basta séyledim, iki konu Uzerinde durmak istiyorum.
Oncelikle, yapisal sorunlar var Tirkiye’de yarginin. Yapisal sorunlar ikiye ayirmayi tercih ediyorum. Bunlardan
bir tanesi uzun yargilamalar. Yargilama stresinin uzun strmesi, digeri ise uzun tutukluluk meselesi. Simdi tabi
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bu ikisi birbiriyle gok yakindan alakali ¢inkU yargilama siresi uzadigi strece tutukluluk da elbette ona bagl
olarak uzayabiliyor. AIHM’nin bu konuda ¢ok acik ictihatlari var.

Yargilamanin uzun slirmesi, adil yargilanma ilkesinin bir ihlalidir. Dolayisiyla uzun yargilamalar, geciken adalet,
adalet degildir denir her zaman bildiginiz gibi. Simdi bununla ilgili bir gelisme oldu, onu séylemek istiyorum.
Turkiye'de bir tazminat komisyonu kuruldu AIHM’nin Kaplan Karari ile. Kaplan Karari’nda béyle bir komisyonun
kurulmasi ve uzun yargllamadan kaynaklanan kararlarin i¢ hukukta &nenerek, uluslararasi yargr éntine bu
konunun gelmemesi cercevesinde bir pilot karardi bu ve bu karardan sonra ise Turkiye bir Tazminat Komisyonu
kurarak bunu igletti. Bugtine kadar zannedersem komisyon éniinde su anda 5000’den fazla dava var. Bunlarin
3000 civari sonuglandirmis durumda ve bu 3000 civarindaki sonuglanan davaya yapilan itirazlar da 300 civarinda,
yani vatandasin memnun oldugunu disinebiliriz. Yani iyi isleyen bir komisyon var, elbette bu komisyonun
kararlar kars! bir idare mahkemesine gidilebilir. idare mahkemesinden sonra anayasa mahkemesine bireysel
basvuru oldugu igin yol acik. Simdi burada anayasa mahkemesinin ictihatti Snemli. GlUnk{ agikgasi biz de merak
ediyorduk, daha dog@rusu ben de merak ediyordum bunu nasil yorumlayacak diye. Glnki anayasa da kural
bireysel basvurularda i¢ hukuk yollarinin tiiketilmesi var. Halbuki biliyorsunuz uzun yargilama stresinde dava
heniiz sonuglanmamisti. Dolayisiyla bir hilkim olusmamis durumda. Ancak yargilamanin siresinin uzunlugu
dava hentiz bitmemis olsa bile Avrupa insan Haklar Sézlesmesi’nin ihlalini olusturdugu icin Anayasa Mahkemesi
acaba bunu nasil yorumlayacak seklinde bir merak s6z konusuydu. Bunu gayet memnuniyetle ifade etmek
isterim ki 2013 yilinda Ergun ve Kog¢ karari ile bir kadastro davasi 11 yildir devam eden bir davada Anayasa
Mahkemesi hem tazminat vermistir hem de davaya bakan mahkemeye davanin bir an 6nce bitirilmesi icin bir
yazi gdéndermistir. Dolayisiyla i¢ hukuk yollarinin tiketiimesi meselesi bu agidan uzun yargilamalar agisinda
Anayasa Mahkemesi tarafindan bireysel bagvuru yoluyla ¢ézllmUs durumdadir. Ayni zamanda ayni sekilde 11
yil daha artik ¢ok asir bir durum gibi gériilmis olmasina ragmen 6rnegin bir baska davada Kili¢ Karan 3 yil 5
ay icin bir is mahkemesinde devam eden bir davada ayni sonuca varmis, yargilamanin uzun oldugunu ifade
etmistir. Tabi bundan daha 6nemli olan uzun tutukluluk meselesi. Bildiginiz gibi Turkiye’de 6zellikle Yargitay’in
bir yorumuyla 10 yila kadar slren bir tutukluluk séz konusuydu. Bu tabi hi¢ bir uluslararasi mahkemelerin
de bence kabul edebilecegi bir yorum degildir. 10 yillik tutukluluk hangi kritere gére acaba merak ediyorum
dogrusu ama insan haklan kriterlerine goére olmadigi ¢ok acik. Simdi bu en son degisiklikle bildiginiz gibi
2014’te 5 yil olarak yeniden dlzenlemeye getirdi. Bireysel basvuru mekanizmasiyla yine anayasa mahkemesi
burada olumlu bir igtihat gelistirdi, uzun tutukluluklarda da anayasanin ihlal edildigine karar verdi. Ancak sunu
da sdylemek isterim ki 5 yil uygulamasi dahi AiH Sézlesmesi kriterlerine gére mahkemenin kararlarina gére
fazla bir stiredir. Tabi sunu gérmek lazim; AIHM’nin Tirkiye’ye karsi vermis oldugu ihlal kararlarini cogunda
tutuklulugun mahkemelerimiz tarafindan gerekcelendiriimeden basmakalip ifadelerle uzatimasi meselesi
vardir. Simdi 2014’deki yeni pakette bu gergcekten somut deliller seklinde ifade edilmektedir ama bu somut
delillerin ne sekilde ele alinacagdi ne sekilde ifade edilecegdi onu henliz bilmiyoruz. Bununla birlikte bu ¢cergevede
esas olanin tutukluluk olmadidini en azindan giindeme getirilmis oldu. Tutukluluk esas degildir eger makul
slrede de yargilayamiyorsaniz Kisiyi salivermek zorundasiniz. Bunun icin ek glvenceler gerekir tabi, onlarin da
alinmasi gerekir. Ancak dedigim gibi 5 yillik bir tutukluluk da AIHM kriterlerine gére fazla bir stiredir. Yari yariya
indirdik anlaminda ifadeler olsa bile. Sonugta biitiin bunlar neye dayaniyor? Neden mahkemeler bu kadar
uzun slirede bir tUrll karar veremiyor? Neden bazi uygulamalarda sorunlar ¢ikiyor? Neden tutukluluk sireleri
bu kadar uzun siriyor ve yargiglarimiz salivermede ¢ekingen davraniyor? Neden temel hak ve 6zgurliiklerde
Ozellikle ifade 6zgurligu meselelerinde gereken adimlar yargi ve 6zellikle yiksek yargi organlanimiz tarafindan
atilamiyor? diye baktigimiz zaman bunun basini ben daha 6nce de ¢esitli platformlarda dile getirdim; en basta
zihniyet meselesi geliyor. Butlin cumhuriyet tarihine baktigimiz zaman Tirkiye’de yarginin amaci bireylerin
haklarini korumaktan ziyade devleti ve devletin hakim ideolojik yapisini korumak oldugunu goriiyoruz. Bu istiklal
mahkemelerinden bu ginkil devlet givenlik mahkemelerine, kaldinlana kadar 6zel yetkili mahkemelere kadar
hep ayni sekilde olmustur. Bu anlamda bildiginiz gibi yargi mensuplari arasinda bir arastirma da yapildi. Bu
arastirmanin sonuglar kamuoyuna da acikti. Buna gére cok anlamh oldugunu disintyorum. Bu arastirmaya
gore yargli mensuplarimizin %50’den fazlasi temel misyonlarinin devleti ve kurumlari korumak olduklarini ifade
etmiglerdir. Bu ¢ergevede halbuki bagimsiz yargi, tarafsiz yargi nedir? Her seyden dnce hukukun Ustunliga
ilkesi, hukuk devleti ilkesi gergevesinde bireyin hak ve 6zgurliklerini koruyan bir yapida olmalidir. Turkiye’'de
ise maalesef tersini goriiyoruz. Burada temel hak ve 6zgirlikleri koruyan, birey odakl bir yargi semsiyesi
Turkiye’de maalesef eksiktir. Ayni zihniyet, devleti koruyucu bireyi ikinci plana atici bu zihniyet, dolayisiyla
uluslararasi hukuka da kapalidir. Uluslararasi hukuk kurallari i¢sellestirememistir ve bunlari kendi i¢ hukukunun
bir parcasi olarak uygulayamamaktadir. Tabi bu mesele 6zellikle insan haklar meselesinde sadece insan
haklari degil, burada tartisildi herhalde rekabet hukukuna kadar cesitli alanlarda karsimiza cikmaktadir.

Tum alanlan kapsamaktadir. CunkU yargiclarimiz ellerindeki yasayi uygulamakla yetinmektedirler. Bunlardan
uluslararasi hukuk metinlerinden faydalanmamaktadirlar. Yasanin dedigini yapmak halbuki bildiginiz gibi
Fransiz Devriminden gelen bir ilkedir ve buglin Avrupa’da ¢oktan asilmistir. Fransiz Danistay’i bile bunu astiktan
sonra Turk hakimlerinin bu kadar yasaya baglligini ben anlamakta giinliik gekiyorum. Son olarak bu ¢ergevede
aslinda bir iki bir sey daha s6yleyeyim. Anayasada kendileri igin gerekli yetkiyi verecek olan maddeler vardir.
90. madde degisikligi disinda 2004’deki evet acik secik séylemek zorunda kalmistir ancak uygulamada hala
problemler vardir. 2004’den 2014’e bugiin 10 yiIl ge¢gmistir ve 10 yilda da mahkemelerimizin ne kadar uluslararasi
hukuka dayanan kararlar vermis oldugunu takdirlerinize birakiyorum. Bir de anayasanin 138. Maddesi var.
Yargiya iliskin. 138. madde der ki hadkimler anayasaya, yasalara, hukuka ve vicdanlarina gére karar verirler
der. Hukuk derken herhalde yirirliikteki sadece pozitif hukuk kastedilmemektedir. Sadece o llkede yurirlikte
olan kanunlar kastedilmemektedir. Zaten kanunlari bir 6nceki seyde saymistir. Dolayisiyla uygulanacak olan
hukuk pozitif kanun degildir. Hukukun Ustlnligi gercevesinde yargic uygulayacadi hukuku belirlemeli ve bu
cercevede bence uluslararasi hukuka daha agik seyler giindeme getirmektedir.

Sonucta, bir takim olumlu gelismeler oluyor. Burada yargi paketlerinin roliinl inkar etmemek gerekiyor. Ancak
dedigim gibi; bu zihniyet meselesi degismedigi siirece, yargiglarimiz kendilerini uluslararasi hukuka agmadigi
stirece ve uygulamadiklan siirede Tirrkiye’de yargi sorunlari bence bitecek gibi degildir. ilginize gok tesekkiir
ederim.

Lucian Mihai: Bayanlar ve baylar, bu uluslararasi, mesleki etkinlige katilmaktan dolayi onur duyuyorum. Bu
sempozyum, avukatlik mesleginin bir Ulkenin gelisimine nasil katkida bulunabilecegini kanitlamaktadir. Ev
sahiplerimizi kutlamama izin verin. Su konuya agiklik getirmek istiyorum ki, programda belirtildigi gibi Venedik
komisyonunun temsilcisi degil sadece Uyelerinden bir tanesiyim. Ben Avrupa Konseyi Uiye devletlerinden olan
Romanya tarafindan gérevlendirilmis bir Gyeyim. Bununla birlikte, temsilci olmama ragmen, Tirkiye’'de yargi
alaninda Venedik komisyonunun pozisyonuyla ilgili bu sabah yapacagim sunumda, yerimde herhangi bir
komisyondan herhangi bir Giye olsaydi kayda deger farklilikta bir sunum yapar miydi siphelerim var.

Venedik Komisyonu olarak bilinen Avrupa Demokrasi ve Hukukun Ustiinliigii Komisyonu, konseye lye 18 devlet
tarafindan Mayis 1999°’da kurulmus Avrupa Danigsma Kurulu’dur. Komisyonun gérevi Uye devletlere hukuki
danismanlik hizmeti vermek ve hususi olarak tye devletlerin hukuksal ve kurumsal yapilarini Avrupa standartlari
cizgisine getirmek; demokrasi, insan haklari ve hukukun Ustlinligu alanlarinda uluslararasi tecribelerden
devletlerin faydalanmasini saglamaktir. Ayni zamanda, ortak anayasal mirasin bitiinlesmesine ve yayllmasina
yardimci olur. Gatisma ydnetiminde énemli bir role sahiptir ve gesitliislemlerde devletlere olaganisti hal anayasal
yardimda bulunur. Bireysel Uyeleri, kamu hukuku ve uluslararasi hukuk alanindan Universite profesérleri, temyiz
ve anayasa mahkemesi hakimleri, ulusal parlamento Uyeleri ve kamu personelleridir. Uye devlet tarafindan
4 yil icin atanirlar ancak kendi bagimsiz yetki alanlan gercevesinde hareket ederler. Komisyon; demokratik
kuruluslarla, anayasal yargi ve adli yargiyla, referandum secimleri ve siyasi partilerle ¢calisir. Halihazirda Venedik
Komisyonu 12 Avrupa Birligi tyesi olmayan devlet de dahil olmak Uzere 59 Uye devlete sahiptir. 2013’ Un
sonuna kadar, Komisyon 500’den fazla fikir Gretmis, 80’den fazla calismaya ve dizinelerce farkli tUniversitede
250’den fazla seminere katilmistir. Strazburg’ da bulunan Avrupa insan Haklari Mahkemesi, 50°’den fazla davada
Venedik Komisyonunun gérislerine atif yapmistir. Komisyon, kendi gériislerine dayali ¢ézimleri empoze etme
arayisinda degildir. Aksine, Komisyon karsilikli iletisime dayali dolayl bir yaklasim benimser ve (ye devletlerle
kendi tecriibelerini ve uygulamalarini paylasir. Ulusal yetkililer, taslak halinde olan gérusgler Uzerine komisyona
yorumlarini génderebilirler.

Hazirlanan gérusler, genellikle tlkenin iradesinin muvafakatinden ge¢mistir. Uluslararasi kurumlar, sivil toplum
ve medya dizenli olarak Komisyonun gérislerine atifta bulunur. Turkiye ile ilgili olarak; Komisyon 2004’ten
beri anayasa mahkemesi, siyasi partiler, dini topluluklar, yargiclarin ve savcilarin hukuki durumu, hakimler ve
savcilar yuksek kuruluyla ilgili 6 gérus iktibas etmistir. 2010 ve 2011 yillarinda Venedik Komisyonu , Hakimler
ve Savcilar Yiksek Kurulu’nun yasal statlsUyle ilgili tavsiyelerde bulunmustur. Tavsiye kararlarinin bazilari,
Turkiye igin halihazirda bir niifuz olarak degerlendiriimistir. Ve bu noktada Tuirkiye tarafindan kabul edilen
6087 numarall ylce divan yasa tasarisiyla ilgili Aralik 2010 tarihli, ve yine Turkiye tarafindan kabul edilen
2802 numarall hakimler ve savcilarla ilgili yasa tasarisiyla baglantii Mart 2011 tarihli gorlsler arasindan kisa
bir se¢cim yapacagim. Buradan hareketle, Hakimler ve Savcilar Yiksek Kurulu Uzerine verilen Aralik 2010
kararinda belirtildigi Gizere Venedik Komisyonu, slregelen Tirk anayasal modernlesme siirecinde atilmis dogru
bir adim olarak degerlendirilen 2010 anayasal reform slirecini memnuniyetle karsilar. Venedik Komisyonu,
Turk yetkilileri meveut anayasal reform siurecine devam etmeleri igin tesvik eder, bu sekilde kargi partilerin,
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sivil toplum kuruluslarinin, hiikiimet digi érgitlerin ve kamunun aktif katilimiyla slreci genigletir. Ylce divan
reformunu, Venedik Komisyonu 6zellikle adalet bakaninin ylce divan tzerindeki yetkilerinin dénlsimda, ylce
divanin sayisinin artmasi, hem hukuk hem de temel kaynaklar alaninda artan bagimsizlik konularinda, 2010’a
kadar mevcut durum Uzerinde kayda deger bir gelisme olarak karsilar. Ancak, 2010 goértsu belirtir ki, Turkiye
Anayasasi madde 159 ve hukukun gelecek revizyonunda, ileri gelismeler icin bir etki alani vardir. Bu bilhassa,
nitelikli cogunluk tarafindan belirlenen yasama organinca atanmis tyelerce ikame edilebilen bagkan tarafindan
tayin edilmig Uyeler ve mistesar tarafindan ikame edilebilen yice divan toplulugunun ilk revizyonunu igerir.
ikinci revizyon, Tiirkiye anayasasi madde 159°da sart kosuldugu (izere yiice divan kanun tasarisinda yargisal
bagimsizligini ihlal etmedigi hususunu hikim altina almak amaciyla denetim ve gbzetim gucinin feshidir.
Uclincli revizyon, y®ntemsel olarak aralarindaki farkin ayirt edilebilmesi icin her iki kategorinin de yiice
divanda temsil edildigi gerceginin yani sira, farkli fonksiyonlarin ve ihtiyaglarin hesaba katiimasiyla, hakimler
ve savclilar arasindaki iliskinin belirlenmesidir. Dérdlnct revizyon, yuce divan Uyelerinin secimi i¢in kurallar ve
uygulamalardir.

2010 yuce divan gdrusu ayni zamanda belirtmistir ki yeni ylice divanin nihai basarisi, sadece hukuki dayanaklari
degil ayni zamanda uygulanma sekilleri ve gelecek uzun yillar boyunca ifade ettikleridir. Yeni yiice divanin
kayda deger gtici, yeni sistemin siyasi gliglerin kontrolii altinda olduguna iligkin asilsiz elestirileri ispatlamak ve
Turkiye’'deki yargi erkinin toplum igin bir organ oldugunu garantiye almak amaciyla , objektif ve profesyonel bir
tavirla kullanilmali. Bu gériise gére ayni zamanda, Venedik Komisyonu Turk yasa koyucusunu ve yetKkililerini,
kendilerini anayasal reforma agmalari igin degil ama merkezilestiriimis yargisal denetim ve kontrol merkezi olarak
revize etmek ve gelistirmek amaciyla desteklemek istemektedir. Ozellikle genis denetim hakki icin bir gereklilik
olup olmadigi degerlendirilmeli ve yargisal bagimsizligi dogrudan veya dolayl olarak ihlal etmeyen denetimle
ilgili gerekli adimlarin atiimasi saglanmalidir. Dahasi, merkezilestiriimis sistemin ne &lglide uygulanacagi
degerlendiriimeli ve mahkemelere kendi olagan is yogunluklari icerisinde daha esnek denetim yetkisi verilmeli.
Ozellikle, mahkemelerin giinliik idari problemlerini cézme kapasitesine sahip asliye mahkemelerin tanitici
sitemlerine iliskin degerlendirmeler yapilmali ve merkezilestiriimemis yontemdeki disiplinsel fonksiyonlarin
yarttilmesine iliskin ¢cézimler bulunmalidir.

Ve son olarak 2008 gérisu devam eder; Venedik Komisyonu ayni zamanda Turk yetkililerinin, yargisal
prosedirlerin ve sonuglarin kalitesini guclendirmeye hizmet eden bdlge istinaf mahkemelerinin kurulusunu
iceren yargisal reform slrecini hizlandirmalarini istemektedir. Yargisal reformlarin hedefi, korunan taraflarca
mesru olarak kabul edilen bir sisteme sahip olmaktir. Bdyle bir sistemde, merkezilestiriimis denetime daha
az ihtiyac olacaktir ve verilen hikimlerle ilgili her anlagsmazliklar temyiz mekanizmasi yoluyla daha butlnsel
olarak ¢ézulecektir. Hakimler ve savcilar ile ilgili yasa tasarisi iceren 2011 gérusUyle ilgili birkac kisa yorum
yapacagdim. ilkin, genel olarak tasariyla yapilmasi hedeflenen degisiklikler destek bulmustur. Degisiklikteki en
onemli unsur, yetki ayriminin Adalet Bakanligindan Yice Divana aktarimindan olusur. Bu degisiklikler, dogru
yénde atilan bir adim olarak karsilanmigtir. Diger bir yorum da, yapilan degisikliklerin hakim ve savcilarin
haklarinin gliglendiriimesine iliskindir. Tasarida oldugu gibi anayasanin 159. Maddesinde de belirtildigi tzere,
disiplin mleyyidelerine, hakimlere karsi mahkeme kararlarinin temyizinin yoklugu ciddi bir eksikliktir. Daha
genis adliyelerin saglanmasina iliskin degerlendiriimeler yapilmali. Sonug olarak, 6nerilen degisiklerin pek cok
maddesi itiraz edilemez niteliktedir. bu da endise yaratmaktadir. Ancak, Adalet Bakanligi Gizerinden yiritmenin
hakim ve savcilar ile kurdugu iliski bazi yonlerden biraz fazla yakin gériinmekte ve bu da bagimsizliga tehdit
olusturabilecektir, 6zellikle de hakim ve savcilari Adalet Bakanligi’'na aktariimasi bakimindan.

Bayanlar ve baylar, Turk ev sahiplerimiz Venedik Komisyonunun 2010 ve 2011 tarihli tavsiyelerini degerlendirmek
icin en iyi pozisyonda bulunmaktadirlar. Tesekkdrler.

Thomas Guddat: Organizatérlere MEDEL'i de davet ettikleri icin ¢ok tesekkir ederim. Hukukun Gstinlugu
konulu bu etkileyici konferansa katilmak benim igcin gergekten blylk bir onurdur.

Ancak MEDEL’i tanitmama izin verin. MEDEL bir sivil toplum kurulusudur. Avrupa’nin hemen her yerindeki
asagi yukari 13 Ulkeden 23 kurulusu temsil ediyoruz, Gye kuruluslar araciligiyla dolayli olarak 10000 civarinda
hakim ve savciy temsil ediyoruz. Uye kuruluslarimizdan birisi YARSAV’dir, burada YARSAV’dan arkadaslanm
var. YARSAV Tirkiye'de 2000 Uyesi olan ilk hakim ve savcilar kurulusudur. Turkiye asagi yukart 13000 hakim
ve savclya sahiptir.

Kendi gegmisime dénersem, sunu eklemek isterim ki ben Almanya’nin batisinda blyudim ve ikinci devletimde
tesadifen harika bir firsat elime gegti ve kariyerime Almanya’nin dogusunda yargi¢ olarak baslama sansi

buldum, tam da Berlin Duvar’'nin yikilmasindan hemen sonra, iki Almanya devletinin yeniden birlesmesinden
sonra. Gegis slreci yasayan bir Ulkede yargi¢ olarak gérev yapmanin ne anlama geldigi konusunda belli kisisel
deneyimlerim olmakla birlikte, Almanya ve Turkiye Cumhuriyeti arasinda karsilastirma yapmak o kadar kolay
degil, yine de bazi paralellikler de yok degil. Bunu sdyliyorum ¢linki toplumun adaletin tarafsizhigina gtiven
duymasinin bir glinden diger giine yapilabilecek bir is olmadigini sdyleyen Lord Woolf ile hemfikirim. Bunu
hak etmek icin yargiglarin her giin ylksek kalite hizmet standartlanni tutturarak ve yiiksek profesyonel hukuk
standardini yakalayarak her giin siki calismasi gerekiyor. Kariyerimin baslarinda timduyle farkli bir yaklagim
vardi. Size bagka bir hukuk manzarasi tasvir edebilirim, eski Demokratik Almanya Cumhuriyeti’nde, insanlarin
yarglya guveni yoktu, bunun aksine benim geldigim bati Aimanya’da ise toplumun yarginin tarafsizigina biyik
bir gliveni vardi. Simdi konugsmamin konu basligina geliyorum, size yargiglar ve savcilarla ilgili isleyis ve bunlarin
atanmasiyla ve bunun da yargi bagimsizligiyla iliskisi baglaminda bir seyler séyleyecegim. Konusmamda ayrica
bir miktar da yargi bagimsizligina belli bir hukuk sisteminde ne derece saygi duyuldugunun nasil belirlendigine
de deginecegim. Sonra da bu ilkenin atama proseddirleriyle nasil bir korelasyon arz ettigine gelecegiz, yargi
bagimsizligi ilkesinden ne anlasildigi temel bir gergeve igine oturtulmazsa bir yere varilamaz.

Devletlerin yargilama hakkini verdigi organa diinyanin her yerinde yargi denir. Ve her yargicin da mutlaka bagimsiz
olmasi gerekir. Dolayisiyla kisisel ve kurumsal koruyucu mekanizmalarin olusturulmasi yargicin Ustlendigi
gorevleri diizgiin bir bicimde yerine getirmesi igin gereklidir, gériisimize gére yani MEDEL'in goéristine gore
savcilik makaminda gérev yapanlarin bagimsizligi da ivedi bir gerekliliktir.

Bununla birlikte, yargi bagimsizligi ne yargicin temel bir anayasal hakkidir ne de bir tir mesleki ayricaliktir, olsa
olsa yalnizca yarginin tarafsiz ve etkin bir bicimde islemesi icin yargiya verilmis bir ayricaliktir diyebiliriz. Yarg
bagimsizliginin strdurilmesi i¢in topluma tim kararlanin bagimsiz, tarafsiz ve etkin igleyen yargi tarafindan
verildigi yéniinde gliven vermek gerekir. Yargiya gliven duyulmasi da insanlarin haklarini aramak icin mahkemeye
gitme egilimi géstermesi arasinda bir iligki vardir. Burada can alici soruya geliyoruz, yargiglar ve savcilari kim atar
ve ylkseltir ve bunu yaparken nelerin dikkate alinmasi gerekir sorusuna. Toplumun yarginin bagimsizligina olan
glveniyle yargic ve savcilarin segilme bigimi arasindaki iliski konusunda literatiirde bir sey bulmak her zaman
mimkln olmayabiliyor, ne hukuku uygulayanlar ne toplum ne de &zellikle bir davanin taraflari yéntinden. Bir iligki
olmali, mahkemeye intikal etmis bir uyusmazlikta, insanlarin mesleki olarak ¢cok yetkin olsa da giivenmedikleri
bir yargicin verdigi karari kabullendikleri pek gériilmez. Ustelik yiiriitme yargic ve savci segiminin dnemini gok iyi
bilmekle birlikte, dinyanin her yerinde yiritme yargiglari atama ve ylkseltme yetkisini idareye vermenin daha
iyi olacagini diistinme egilimindedir. Size sdyle bir resim ¢izebilirim, izin verirseniz 1865 — 1879 yillari arasinda
imparatorluk déneminde gérev yapmis Adalet Bakani Adolf Leonhardt’tan bir alinti yapmak istiyorum. Bunu 19.
ylzyilin ikinci yarisinda séyledi; ‘Yargiglarin yargi bagimsizlidi denilen seyden yararlanmasini gergekten isterim,
yargiclarin gérevlerinde ylkselmesi konusundaki karari vermekte 6zgir oldugum strece. Tabii ki Almanya’da
cok sey degisti, ama kimin atanacagina iliskin karari hala Adalet Bakani veriyor.

10 sayili 2007 tarihli yargisal konsey Gzerinde bu énemli goéruste, Avrupa Hakimleri Danisma Konseyi (CCEJ),
bagimsiz bir sekilde icra edilmesi gereken 42 ciddi gérevle yola ¢ikmisti. Bu gérevlerin basinda, tesaduf
degil, atama basta, ikincil olarak kariyer gelistirme, G¢lncul olarak yargi¢larin degerlendiriimesi yer alir. CCEJ
, yargiclarin atanmasinin Yargitay tarafindan yapilmasinin tercih edilebilir oldugunu salik verir. Ancak, bu
dustince Avrupa’da yargi 6rguti igin tek bir model olusturmadigi gibi yargi érgiiti fonksiyonunun bilesimiyle
ilgili ilkelerin detayli agiklamasini yapmaz. Hakimlerin ve savcilarin atanmasi yéntemi buyik farklliklar gosterir
ve vyargisal segim modeliyle ilgili genel bir degerlendirme yapmak oldukga imkansizdir. Atanma proseddrd,
hakim adaylarinin egitim periyodu ve sinavdan gegme zorunluluklari ve basvuru usull agilarindan, farkh
yargl cevrelerinde benzerlik tasir. Bazi devletlerde, tayin , terfi ve kariyer gelisimi Uzerindeki kontrol yetkisi
10 sayil CCEJ gérusilyle bir kurula birakilmistir. Kurulun bu gérevi yiriittugu diger devletlerde, hakimler bazi
alanlarda gogunlukta bazi alanlarda azinliktadir. Bazi diger devletlerde, bu gérev bagimsiz bir organa verilmistir
ve bazilarinda yénetim hala énemli bir rol oynamaktadir. Bu tarz farkliliklarin olmasinin sebebi, halkin katilimi
Uzerinde minakasanin varligidir. Bu géreve kamunun katilimi inkar edilemez, 6zellikle yargi erkinin sadece kendi
diuslincelerine yakin kimseleri atadigina iligkin algiya karsi 6nlemin alinmasinda.

Gerceklerden stz etmigken, deginmek istedigim baska bir goris daha var. Cok nadir olmamakla birlikte,
hikimetler kendileri prosediriin bir tarafi haline gelirler ve eder davay! kaybederlerse, ¢cogunlukla normal
vatandaslar gibi davranirlar, cok eglenmezler. Kanaatimce, yargisal siteme glivenmek hikimetlerin kararlari
daha kolay kabul etmesine yol agar. Bu ytizden fikrimce hikimetler, bagimsiz yargly| desteklemeli ve verilen
kararlar ¢ok sert sekilde elestirmemeli, yanhs bulduklarn kararlari diizeltmek adina hukuki yollarn kullanmalidirlar.
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Raporlarda, yargi ve Turk hikimetini gbsteren siyasi bélinme arasindaki karsilikli derin gtivensizligin farkina
vardim. Son yillarda arttigi gézlenen bu glvensizlik MEDEL ile iligkilidir.

Yargl sistemleri Uzerine farkli yaklasimlarla ilgili size daha detay vermek istiyorum. Diger bir nokta da,
komisyonlarin fonksiyonlarinin olusumunda hakimlik teminati, glvenligi ve bagimsizig durumuyla ilgili
standartlarin bozulmasidir. MEDEL, Avrupa hakimlerinin bagimsizigi konusunda Briksel’de bir uyari
duzenledi ve Avrupa’da yargi sistemi problemlerine iliskin brosirler yayimladi. Aralarinda MEDEL uyelerinin
de bulundugu, ulusal yargi kuruluslari, yarginin bagimsizhigr bakimindan bir tehlike olarak degerlendirildikleri
Ulkelerdeki gelismeler tzerine rapor hazirladilar. Yine Avrupa Yargiclari Danisma Konseyi’nin durum raporuna
gelirsek, 2013 Kasim tarihli CCEJ karar Uye devletlerde yargiglarin Ustlendikleri islevleri yerine getirirken nasil
hareket edecegini diizenleyen standartlarda karsilasildigi iddia edilen zorluklar hakkinda bu organa sunulan
yillik bilgileri genel olarak irdelemektedir. Tlrkiye’den ve Uye diger devletlerden bazi érnekler var, belki bu konuya
tartismanin ilerleyen zamanlarinda deginiriz. iki grup ihlal vardir; bir grup, yargisal bagimsizigin savunulmasiyla
gorevlendiriimis organin zayiflamasiyla yarginin bagimsiziginin bozulmasidir. Organin zayiflamasinin farkl
anlamlan vardir; komisyonun olusumunu degistirmek, komisyonun gliciinii azaltmak veya finansal agidan
zayiflatmak ya da bu giciintin elinden alinmasi. Hemen akla, Turkiye’deki son gelismeler geliyor.

Sunu belirtmeliyim ki ; hakimlerin atanmasi ve terfiiyle ilgili Tirk yargl sisteminde, codu llkede oldugu gibi
Turkiye hakimlerinin hukuksal bakis agilarinin oldukg¢a gugli bir yeri vardir ve verdikleri kararlar direktifsiz,
sinirl kapsamda yapilacak bir denetime tabidir. Anayasa’nin 138’inci ve 139’uncu maddelerinde taninmis bazi
glivenceler vardir. Ancak buna iliskin bazi problemler vardir. Ornegin, miilakat ve atamalar. 2802 sayili kanun,
milakat komisyonuna ayrimci yetkiler veren bazi konulan diizenler, 6rnegin; adaylarin yeterlilik sartlarindan
biri , sergiledikleri profesyonel tavirlar ve reaksiyonlar olmakla beraber genel ve fiziksel gérintsin uyumudur.
Bu oldukg¢a muglak bir kriterdir ve Venedik Komisyonu’nun 2010°da hazirladigi gorus tarafindan elestirilmistir.
Hakim ve savcilarin atanma sistemine iliskin mevcut mulakat sistemi, hakim ve savcilarin yiritme organindan
bagimsizligini glivence altina almaz. Mevzuat da hakim ve savcilarin atanmasinda énemli bir rol oynar. Bu,
Hakimler ve Savcilar Yiksek Kurulu’nun beklentileriyle bagdasan bir karardir. GUnki  yargisal fonksiyonun
icsel denetimi hakimlerin kararlari baz alinarak yapilir. Kisa bir inceleme, mahkeme kararlarinin kalitesinin
ilerletiimesinde oldukga etkili olacaktir. Ancak, karar asamasinda, hakim sadece kanunlarla bagh olmal ve
kariyer gelisimini etkileyen puanlama sistemine iliskin bir baski hissetmemelidir. Bu inceleme sadece 2010
Venedik Komisyonu’nun agilis raporunda elestiriimistir. Anayasa’nin 139’uncu maddesi hakim ve savcilarin
azlini sinirlandirmay hedefler. Maddeye goére, hakim ve savcilarn gérevden almak imkansizdir. Gérevden
alinmasini gerektirecek bir suctan hikim giyme halleri, hastalik halleri, bu kurala istisna olarak belirtilmistir.
Hakimler ve Savcilar Ylksek Kurulu’nun, hakim ve savcilarin yeniden atanma konusunda karar verme yetkisine
haiz olmalari, onlar Ustiinde blyUk bir baski olusmasina sebebiyet verir. Bu, hakimler ve savcilarin yeniden
atanmasina izin veren miiphem kriterin kaginilmaz sonucudur. Ornegin, somut delillerin gerekliligi yerine, delil
olmasa bile riisvet verdigi veya yolsuzluk yaptidi izlenimi veren hakimlerin yeniden atanmasina izin veriliyor.
Tarkiye Yargiclar ve Savcilar Birligi (YARSAV), MEDEL’i , Tlrkiye’de secgkin yargiglarin seciminde kullanilan
prensiplerin aslinda var olmadidi ¢linkli  yargiglarin dizenli olarak, hicbir kriter gézetilmeksizin (lkenin
farkl bélgelerine atandigi konusunda bilgilendirmistir. Ornegin, aile durumu géz éniinde bulundurulmaz. Bu
atamalarin cogu Adalet Bakanli§i tarafindan 2013 yilinda yapilmistir. Haziran 2013’ de, YARSAV, MEDEL'i
sansasyonel davalarda hakim ve savcilarin degistiriimesi konusunda devam eden endigeleri hakkinda
bilgilendirdi. Yarg sistemi (izerinde, Basbakan tarafindan artan bir baskinin da oldugu belirtilmistir. Sonug
olarak, Anayasa’nin 139’uncu maddesi der ki; hakimler ve savcilar gérevden alinamaz. Bu hakim ve savcilarin
yeniden atanmalari konusunda herhangi bir teminat teskil etmez. Ilginize tesekkiir ederim.

Moderatér Richard Berman: Bir veya iki soru igin zamanimiz var. Gabriela igin bir soruyu giindeme getiriyorum.
O yazisinda Turkiye’de savci ve hakim arasindaki iliskiden bahsetti. Amerikalilar igin bu oldukca olagandisi;
clnku Turkiye’de ¢ok yakin bir iliski var, Birlesik Devletler’de buytk bir ayrnm var ve Birlegsik Devletler’de
savunma avukatinin daha yiksek bir konumu var, érnegin savci ile ayni konumdadir. Bununla tam olarak ne
kastettiniz?

Gabriela Knaul: 2011 yili itibariyle Tiirkiye’de gérev yaparken, 2012 Haziran'inda insan Haklar Konseyi'ne
sunulan raporu hazirladim. Raporda bagka bir cok konunun yani sira Turkiye’de yargiclarla savcilar arasindaki
yakinigin dikkatimi ¢ektigini belirttim. Bu durum ayni zamanda llkede var olan distince bicimiyle de iliskili bir
sey, kaliteli kanun ilkesinin gézetilmesi yénliinden burada bir diizenleme yapilmasi gerekiyor. Savcilarla yargiglar
arasinda belli seviyede kurulan yakinlik avukatlarin adil yargilanmanin gézetilip daha iyiye goétirilmesinde

oynayacaklar roliin altini bosaltir. Bazi davalarda savcilar, yargiglar ve avukatlar bir arada goérev yapar, dyle
ki bunlarin Ustlendikleri islevleri hakkiyla yerine getirmesi ve Ustlendikleri roli dizglin bicimde oynamalar
blylk 6nem tasir. Yani ceza davalarinda her biri kendi alaninda yetkindir ve kendi roliini oynar. Savcilik gorevi
savcilarin birisi hakkinda sorusturma yuritmesini, birisini sug islemekle itham etmesini gerektirir. Ayni diizeyde
bir de savunma hakki vardir, yani avukatin yapmasi gereken sey. Suglama ydneltilen kisinin savunma hakki
garanti altinda olmalidir. Bu iki hak, yani sugla itham etme hakki ve bir avukat tarafindan savunulma yani bir
hukukgudan yardim alma hakki, ayni diizeydedir. Ayni diizeyde olmasi gerekir ve yargicin da bu durumun
surekliligini saglamasi gerekir. Yargic kendisine sunulan delillere bakarak iddialarin ve savunmanin eksik yonlerini
belirlemeli ve kararini tarafsiz bir bicimde vermelidir. Yani savcilarla yargiclar arasindaki bu yakin iligki esit
muamele ilkesiyle értiismiyor. Tirkiye’de bu dikkatimi gekti, yine burada istanbul’da bir savciyla tanismistim,
evet buradaydi, Turkiye'de bir cok sehri ziyaret ettim ama istanbul’da tanistim kendisiyle, alt mahkemelerden
sorumlu adliyede (ana mahkemede) savciydi kendisi. Savciyla yarginin bir temsilcisiymis gibi konustum, zira
kendisi hangi mahkemede hangi yargicin gbrev yapacagini belirleyen adalet idaresinin bagindaydi, adalet
idaresinin yapacag her seye savci karar veriyordu. O dénemde bdyle bir sey dikkatimi gekmisti.

Soru: Sorumu Sayin Richard’a soracagim. Dunden beri mahkemelerin seffafligi, yarginin bagimsizig ve
hukukun Ustinliginden bahsetmekteyiz. Hukuk devleti tek adam devleti degildir dedik. Benim sorum biraz
bireysel bir soru olacak fakat sorumun benim gibi 8dgrenci arkadaslara faydali olacagini disiintyorum. Devletin
tek adam devleti oldugu Ulkelerde, mahkemelerin seffaf olmadigi Ulkelerde biz dgrenciler olarak kendimizi nasil
ve ne sekilde gelistirmeliyiz? Yarginin daha bagimsiz olmasi i¢in ne tir ¢calismalar yapmaliyiz? Tesekkrler.

Moderatér Richard Berman: Gecen yil yargi¢clara egitim vermek icin Arnavutluk’a gittim. Bu konulara ¢ok
benzer seyler orada da giindeme geldi ve ginin bitiminde yargi¢ yetistiren okula gittim ve orada c¢ok ilgi
cekici seyler 6grendim, yapilanlara saygi duydum. Ginki, bunu sordugunuz soruya cevap vermek anlaminda
s®yliyorum, dgrenciler gercekten de gelecegin ta kendisi. Ogrenciler bu sorulan belki bizim gibi yasini almis
kisilere gére daha acgik ve net algilayabiliyorlar ve dgdrenciler baska sistemlerde neler oldugunu daha iyi
biliyorlar ve bir seyleri degistirmeye daha yatkinlar. Yani sordugunuz soruya sdyle bir cevap verebilirim, bu
tirden programlara katilmaniz iyi olacaktir, sizler gengsiniz ve sisteme girdiginizde bir seyleri degistirebilirsiniz;
duydugunuz ve uygun disecegine inandiginiz fikirleri alin ve hayata gegcirin, ister avukat ister savci isterse
avukat olun, bunu yapabilirsiniz.

Son sz olarak, sabirla bizi dinleme nezaketini gésterdiniz, panelistlere de ¢ok tesekkur ederiz, ilginizden dolayi
hepinize tesekkurler.

Adalet ve Hukuk Devleti ¢ Bagimsiz ve Etkin Yargi
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Moderator Richard Berman: My understanding of this outstanding symposium is that it is one of the first
occasions that international experts in the fields of law and economics have joint together with the Turkish Bar
and Turkish educational institutions to consider and to speak out about recent developments affecting the Rule
of Law in Turkey. I’m proud and privileged to be here with you and to make even a modest contribution to that
work.

Our topic is “Independence and Effectiveness of the Judiciary.” These are critical questions for every democracy,
not just Turkey. For without a fearless, strong, well-qualified, fair and independent judiciary, there can be no real
democracy. And even that is not even enough, there also needs to be, as Judge Woolf pointed out, constant
vigilance by the bar, the judges, the law schools, the media and of course the citizenry to maintain and foster
judicial independence. As we heard yesterday and we have seen here, it is no secret that the rule of law as
contrasted with the rule of man is under some attack in Turkey. We heard for example, particularly from the
EU representatives yesterday how concerned they were about certain developments here, in Turkey. One of
them said that Turkey erupted last year. But that’s part of debate, those same officials also said and pointed
out that Turkey is a much needed and much sought after as a member of the European Union. And to be sure,
this is a complex nuanced and multidimensional issue. It’s also a dynamic one which changes almost every day
But, and my personal view is that, there is -I say this most respectfully- little reason to shy away and avoid the
debate. It is important that we all learn from it and draw appropriate lessons. How much admired former United
States Supreme Court Justice Sandra Day O’Connor famously said much as Lord Woolf has said “Judicial
independence does not happen by itself. It is hard to create and easier than most people imagine to damage
or destroy.” And | believe incidentally that she was talking about the United States. | also want to bring your
attention and | am sure you will know | certainly read the impressive remarks of Turkey’s Constitutional Court
President on this subject which were made on April 25 of this year.

Just a word about my personal background to put in context what | do, very briefly. U.S generally speaking has
sometimes refer to as a dual court system that is to say we have two systems, we have a federal system and
each state has its own court system. | myself after years of a legal practice in the field of communications law,
particularly cable television, First Amendment and media access, | have served in both the state and federal
court systems in the United States; first in the state system as a New York State Family Court Judge after having
been appointed by Mayor Rudy Giuliani in 1995 and second; in my current position as a Federal District Court
Judge for the Southern District of New York having been appointed by President Bill Clinton in 1998 after having
been proposed by Senator Daniel Patrick Moynihan. And just for your background, Family Court Judges serve
for 10 years terms those are renewable up until age 70. And that is a federal or what we call Article 3 judge we
serve life tenure. That is to say in the United States Constitution Federal Judges have life tenure. If we have time
later, | will tell you about a little known but very unusual court case brought in the last few years by federal judges
involving the judicial compensation.

So my talented, experienced, very informed co-panelists renowned and all of them as judges, lawyers and
professors and many of them know all those things and they have important insight to share with you about
judicial independence. | will mention briefly their names now, | have one or two more comments about judicial
independence and then we will hear from them. We have Gabriela Knaul who is U.N special reporter on the
independence of judges and lawyers. She, herself, is an experienced judge from Brazil and an expert in criminal
justice. And she worked on very subject issue independence and the effectiveness of the Brazilian Judiciary.
We have also Prof. Isil Karakas; she is the Turkish Judge on the European Court of Human Rights, visiting
professor at the universities of Aix-Marseille, Montpellier and Strasbourg and has been vice dean of the Faculty
of Law the Galatasaray University and she’s also been associate professor on the Faculty of Political Science of
Istanbul University. And we have Prof. Lucian Mihai was a member of the Venice Commission of the Council of
Europe. His job is to provide legal advice to member states to help bring their legal systems up to the European
standards. He is the former president of the constitutional court of Romania, also an arbitrator attorney among
his many other accomplishments. And Thomas Guddat, is the vice president of MEDEL European Judges for
Democracy and Liberty and so the president of the German-Polish Judges Association and he has been a judge
in various courts among his many accomplishments. This panel, in my opinionis uniquely qualified to reflect
upon judicial independence and effectiveness particularly during this period of flux for Turkey.

| certainly appreciate that courts do not exist in a vacuum. And there is therefore an obvious political context
in which all of our respective judiciaries operate. And in that connection of the way of the politics is not used

negatively or pejoratively, it is not a dirty word. In fact it is a reality and it is unavoidable. And so to understand
this debate and to participate in this debate we need to understand the Turkish Politics as well. But what we
should not be doing in the political realm is encouraging politics, or politicians to diminish judicial independence,
or to introduce new rules and/or to change the rules of the game much less to change the participants in the
game while the very game is in progress. That in my opinion will be surely to substitute the rule of man for
the rule of law. Let me add the risk of being simplistic, | have a little chart. Americans always have five basic
principles for every subject and | had one which is in outline for what | consider to be basic principles of an
independent and effective judiciary.

So, one is separation of powers, two is transparency, three are judges must be highly qualified and reproach,

four is appearance to high ethical standards, and five is defense to the rule of law and not the rule of man. So |
am not going to talk about all of them right now again. | would one or two comments about number 1, number
2 and number 5. Number 3 and 4 | think speak for themselves. So the first principle of the independent judiciary
is that there must be a fiercely guarded separation of powers, with the very checks and balances discussed
by yesterday’s very distinguished first panel of constitutional scholars. This must be among the branches of
government. Judicial independence means that all cases are decided fairly, impartially and according to the
facts and the law and within the confines of the official public case record. And so to accomplish this, there
must be no interference in judicial decision making or judicial decisions by anyone not by executives, the
executive branch not by the legislative branch and not by the individuals from the public for that matter. So,
the case we say get decisive within and not without the four corners of the case. There can be no telephone
justice so called or no ex-party communications involving the judge or the case. As the Lord Woolf mention
this, too the public and the bar will support judges who may perceive to be independent and they will even their
support if they do not necessarily agree with particular decisions of a judge as long as they have confidence
that the decision was fairly arrived that. So we in United States said two important mechanisms that we rely
to help safeguard against interference by other branches of government. There are many but 2 outstanding.
One is as | mentioned before life tenure in the federal system. The Turkish constitution also speaks the security
of tenure, it is not life tenure in Turkey, but we have life tenure for federal judges and that means that judges
can only be removed in accordance with constitutional procedures and particular by impeachment. And also
we have constitutional or judicial review which allows courts to determine whether the laws passed by the
legislature or the actions taken by the executive or legislative branches are Constitutional.

Number 2: Transparency | think we will hear more about that today, later but it is very important to mention. It
means at the courts as well as the other two branches of government must operate in a transparent manner.
So far the courts that mean that decision should be written particularly important decisions, they must be
clear, compelling, and supported by the record and appropriate legal citations. Those decisions and other
court documents and exhibits must be part of the public docket and the proceedings should be transcribed
and recorded. Court record should be available for public inspection. Second, transparency means in the court
context that courts must be open to the public and the media with few, if any, exceptions. And third, courts
must ensure access to their proceedings by the media who after all serve as the proxy for the public. In the
Seven District of New York where | work, it is an exceptionally a busy court has many high profile cases we
have unique situation, we have representatives all the major media outlets embedded in the court house and
work exclusively on matters going on in our court. We also have Media Access Committee of Judges which |
unfortunate to chair whose purpose is to ensure that the media are properly accommodated.

Numbers 3 & 4 | said | would skip and then just a word about number 5 the rule of law prevails in a democracy
and not the rule of man. And then I'll turn to our panel. So, clearly this principle overlaps with others that | have
mentioned particularly separation of powers but the rule of law is what prevents the state from unilaterally and
arbitrarily relocating, firing judges and prosecutors who are actively pursuing an investigation, removing police
officers, crashing investigations, disrespecting court decisions, closing down the means of communications,
and otherwise attempting to dominate the judiciary.lt means not granting preferential treatment to some and
punishment to others on the basis of rules that do not apply generally. There said to be three pillars of better
indispensable to the rule of law: 1) being that laws must be enacted and legal institutions created. 2) that
institutions must be staffed and trained by competent people and made operational and 3) that the public must
shed old habits and negative attitudes toward the law and develop a new respect for the law and the judiciary
and their roles in a democratic society. Thank you.
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So I'm going to turn our panelists after they each speak Gabriela is first and then we will have brief exchange
among ourselves and take questions that you may have any submit. Thank you very much.

Gabriela Knaul: Excellences, Distinguished Colleagues, Ladies and Gentlemen, good morning.

Allow me first of all to reiterate my sincere gratitude to the sponsors of this event for inviting me to this
International Symposium on the Rule of Law and Justice. | am honoured to address this unique gathering
and to exchange some thoughts and ideas on the importance of the independence and the efficiency of
the judiciary. | speak today in my capacity as United Nations Special Rapporteur on the independence of
judges and lawyers. Since | initiated my mandate in 2009, | have sought to continuously engage with different
stakeholders around the world in order to develop endeavours in the protection of human rights and in the
promotion of democracy, the separation of powers and the rule of law. The importance of independent judiciary
is universally accepted and acknowledged and it is found in the majority of national constitutions and bill of
rights. At the international level, the principle of the independence of the judiciary is enshrined in the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights and the Basic Principles
on the Independence of the Judiciary. For the justice system to function properly, prosecutors and lawyers
must also be able to freely exercise their functions. International safeguards for these actors can be found in
the Basic Principles on the Role of Lawyers and the Guidelines on the Role of Prosecutors. The particularities of
the requirements for an independent judiciary are further detailed in many regional arrangements such as article
6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, article 8 of the
American Convention on Human Rights and article 7 of the African Charter on Human and Peoples Rights.
Through my work as United Nations Special Rapporteur, | have seen various inspiring good practices in relation
to the development of the independence, impartiality, and objectivity of the judiciary. | have testified that, both
individually and through their networks, judges, prosecutors and lawyers are, and should increasingly be seen
as, key actors in international efforts to secure an independent judiciary and, through this, the right to fair and
efficient justice for all. However, through my mandate | have also come across several cases of abuses and
violations of judicial independence. The complaints received by my mandate are varied, but the majority relates
to interference, threats, pressures and attacks, arbitrary detention, torture, degrading treatment, extrajudicial
executions, and human rights violations against actors of the justice system. Additionally, many complaints
also relate to the lack of fair trial and due process guarantees, illegal nominations and destitutions of judicial
actors, and misuse of legislation to hinder judicial independence. Let me share a few, some cases:

In 2010, an allegation letter was sent to the Government of Serbia regarding the non-reelection of about 837
judges after the invocation of a law, entitled -the Law on Judges- by the High Judicial Council. The termination
of tenure of Serbian judges clearly violated the principle of iremovability and the security of tenure of judges,
and infringed international human rights standards. In 2012, my mandate responded to alleged interferences in
the independence of the judiciary and reported appointment of magistrates of the Supreme Court of Justice in
violation of international standards in El Salvador. In particular, concern was expressed in relation to the reform
of the Judicial Organic Law, adopted by the Legislative Assembly, which had supposedly caused a situation of
duality in the Supreme Court of Justice, which would affect and hamper the administration of justice and would
seriously jeopardize the rule of law and the separation of powers in the country. During the Regional Consultation
in Central America held by my mandate in 2012, it has been emphasized, in the case of Nicaragua, that the
appointments of magistrates of the Supreme Court of Justice were highly influenced by politics, especially in
a context in which the Government party had the majority to reform the Constitution and to appoint the public
employees of the State without having to require any consultation, approval or support from other political
representation in the National Assembly. Another concern in the same country was the expired terms of many
public positions, including within the judiciary. For instance, magistrates of the Supreme Court of Justice
whose mandates have expired tend to continue in their posts because there is no political will to initiate new
appointment and selection procedures, a situation which clearly violates the security of tenure of judicial actors,
and independence of judiciary. Also in 2012, a communication was sent to the Government of Sri Lanka
regarding serious allegations of lack of fair trial and due process guarantees in the impeachment process of the
Chief Justice of the Supreme Court, Ms. Shirani Bandaranayake, as well as regarding attacks against and
intimidation of lawyers. Several attacks against lawyers were reportedly related to the support voiced by them
and by the Bar Association in favour of the independence of the judiciary, and the independence of the Chief
Justice in particular. The impeachment of the Chief Justice and the reported attacks against the legal profession

allegedly took place in a broader context of attacks on, threats of an interference in the independence of the
justice system in Sri Lanka. In March 2013, a communication was sent to the Government of Guatemala
concerning allegations of violence and intimidation against lawyers, judges, prosecutors and other judicial
actors in the country. Concern was expressed that actors of the justice system dealing with criminal cases of
high risk and serious social impact, in particular those related to corruption, human rights violations and crimes
against humanity, were the ones most hardly affected by violence and intimidation. In the same year, another
communication was sent to this country referring to allegations of death threats and intimidation suffered by
Ms. Yassmin Barrios, president of the Sentencesl Court of first instance in the country. Ms. Barrios was
competent to deal with higher risk cases and during 2013 she was responsible for the judgment of a case of
genocide and crimes against humanity in which the former chief of intelligence, José Mauricio Rodriguez
Sanchez, was a party. She has allegedly received death threats and the officers in charge of her protection had
been removed several times without justification. The Inter-American Commission on Human Rights provided
her with protective measures. In July 2013, my mandate responded to the alleged negative consequences of
the Fourth amendment to the Fundamental Law of Hungary on the independence of the judiciary, as several
provisions of the amendment reportedly constituted serious interferences with the independence of the judicial
system. The Fourth Amendment was alleged to contain provisions legitimizing legislative initiatives that had
previously been found unconstitutional by the Constitutional Court or that could raise serious constitutional
concerns. The insertion of provisions previously deemed unconstitutional into the Fundamental Law by the way
of amendments was said to have become a means systematically used by the Parliamentary majority to
overrule the decisions taken by the highest judicial authority in Hungary. In August 2013, my mandate sent a
joint urgent appeal to the Government of Honduras regarding the assassination of a judge in a context of
attacks against judicial independence in the country. Ms. Mireya Efigenia Mendoza Pefia was a judge at the
SentencesO Court of El Progreso and the Secretary of the Association of Judges for Democracy. She was
known for her commitment to the defence of justice and democracy and, until the date the urgent appeal was
sent, there was no information on the conduction of investigations on the case of her assassination. Worry was
expressed about the lack of adequate measures to protect the exercise of legal professionals in Honduras. In
January of the same year, my mandate have expressed concern about the removal of four magistrates of the
Constitutional Chamber of the Supreme Court of Justice by the National Congress based on political
motivations, also in Honduras. In October 2013, my mandate reacted to alleged interferences with, and
pressure on, the independence of lower courts and tribunals in the Maldives supposedly consolidated through
the barring, by Supreme CourtOs Judgesll Council, of the Human Rights Commission from conducting a
training program for judges and magistrates aimed at assessing the extent to which the Maldivian court system
complies with international standards relating to the administration of justice. On this occasion, alarm was
expressed that the facts constituted a serious interference with the independence of the judiciary in Maldives,
which would be particularly worrying due to the fact that it was originated from the highest judicial authority in
the country. Also in 2013, my mandate reacted to a supposed interference in the independence of the judiciary
caused by the approval, by the Parliament of Argentina, of four bills of law that aimed at reforming the judicial
system in the country. Amongst these bills, one focused on the reform of the Judicial Council and another
focused on the regulation of precautionary measures in cases in which the State was a party. These two bills
allegedly had provisions that were contrary to the fundamental principle of judicial independence enshrined in
international treaties ratified by Argentina. In particular, the provision about the political election of the members
of the Judicial Council two political parties would seriously affect the necessary independence required from
them. Similarly, the proposal to restrict the use and the period in force of the precautionary measures against
the State would seriously limit access to justice in the country. The draft bills reflected a clear example of
interference by the Executive and the Legislature in the independence of the judiciary, as their provisions would
gravely affect the separation of powers, enshrined in the National Constitution and established in basic
international standards. Finally, another serious concern is the case of the Venezuelan judge, Maria Lourdes
Afiuni Mora, who was arrested and detained as a means of retaliation for having implemented a recommendation
of the United Nations Working Group on Arbitrary Detention in favour of a Venezuelan citizen who was detained
for 36 months without any kind of accusation. The detention and conditional release of the judge constitute a
serious and undue interference against the independence of the judiciary in Venezuela. As illustrated by the
examples | just mentioned, many are the forms of interference, pressure and attacks against the judiciary all
around the world. However, one of the common patterns that we can observe is the gradual erosion of the
separation of powers. The concentration of power is very dangerous for judicial independence, mainly when
the processes of selection, nomination, removal, transfers and dismissal of judges and prosecutors are
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undermined by political interferences. In this context, the judiciary plays an essential role as guarantor of the
separation of powers, as it functions as the power with legitimacy to prevent violations of the law committed
by the other branches of the State. The separation of powers aims at establishing a system of mutual checks
and balances with the goal of ensuring the integrity of the roles of each branch of the State, preventing conflicts
between them and thwarting abuses of power to the detriment of a free society. In addition, as the implementation
of rights ultimately depends upon the proper administration of justice, an independent, impartial and objective
judiciary is paramount if judicial actors are to fulfill their role in upholding the rule of law.

Excellences, The rule of law is a wide-ranging concept that has been defined in 2004 by the then United
Nations Secretary General, as “a principle of governance in which all persons, institutions and entities,
public and private, including the State itself, are accountable to laws that are publicly promulgated, equally
enforced and independently adjudicated, and which are consistent with international human rights norms and
standards.” The rule of law requires that judicial actors and the entire judicial system are accountable. For that,
transparency in the administration of justice is, thus, paramount. With this in mind, the Second International
Summit of High Courts, held also in Istanbul in 2013, resulted in the adoption of the Istanbul Declaration of
Transparency in the Judicial Process, which affirms that judicial proceedings must be conducted in public, as a
fundamental requirement of a democratic society, and that judicial systems should ensure easy access to court
premises and to information. In addition to transparency, the combat against impunity and the establishment
of accountability mechanisms represent a significant basis for strengthening the rule of law and upholding
democracy. Indeed, if the judiciary is to be effective, it must be both independent and of high integrity. As a
result, judicial independence, which is based on public trust, must entail responsibility in a variety of ways, be it
in terms of the legality and competence in the exercise of judicial functions, of the correct and transparent use
of allocated resources, or even of the proper management and administration of the judicial system.

Distinguished Colleagues, We are all aware that recent developments in Turkey have raised serious concerns
regarding the independence of the judiciary in the country. In this context, | would like to underline that judicial
independence entails, among other things, clear, impartial and objective criteria for the appointment and
nomination of judges and prosecutors, their security of tenure until a mandatory retirement age or the expiry
of their term of office, fair and objective conditions for the promotion, transfer, suspension, protection, and
cessation of their functions, and the actual independence from political interference by the Executive and
Legislative. Any sort of interference or control of the Executive or Legislative over the Judiciary is contrary to the
notion of an independent judicial system and it gravely affects democracy and the rule of law. It is important to
highlight that any disciplinary action or sanctions against judicial actors may only occur for reason or incapacity
or behaviour that render them unfit to discharge their duties and must always be applied, not arbitrarily, but
in accordance with the principle of legality, in cases provided for by law. Disciplinary sanctions based on
these situations are justified because actors of the justice system must act with integrity and in harmony with
their codes of conduct and ethics. Nevertheless, in cases of disciplinary, suspension or removal proceedings
involving judicial actors, all complaints made shall be processed expeditiously and fairly and in accordance
with established standards of judicial conduct. Moreover, judicial actors subject to disciplinary proceedings
shall have the same fair trial guarantees as everyone who is subject to criminal or civil proceedings, including
the presumption of innocence, the right to be trailed without delay and the right to defend himself/herself in
person or through legal assistance of his/her own chosen. Decisions of bodies relating to disciplinary measures
shall also be published, accessible and free of charge. Additionally, such decisions should be subject to an
independent review, as established by the Basic Principles on the Independence of the Judiciary.

Excellences, We are living in a period of many opportunities and challenges regarding the effective respect of
the principle of the independence of the judiciary. Among the opportunities, the international safeguards of
judicial independence provide us with clear guidance on how to strengthen the justice system at the national
level and allow us to consolidate transnational and international cooperation and exchange good practices. In
this context, judicial actors have an important role to play in assessing compliance of national legislations with
international standards. The interaction with state and non-state actors is of extreme value to this mandate, as
for alike the one in which we participate today can play an essential part in disseminating international human
rights standards that guarantee judicial independence and the rule of law, demanding that they be applied,
supporting those who do apply them, and providing training for those who need it.

In this vein, | am very grateful for the opportunity to meet with you today at this important event, which provides
us with a valuable occasion to reflect on the importance of our role in promoting the independence of the
judiciary and in fighting impunity. Thank you very much.

Prof. Isil Karakas: Firstly, | would like to thank every person and institution who have contributed to organizing
this symposium.

The title of our current session is Rule of Law and Independence of Judiciary. | would love to make statements
upon rule of law and independence of judiciary, which are originated from European Court of Human Rights’
s case law, as a Turkish judge who serve European Court of Human Rights. | also would like to make some
remarks on Turkey. My presentation will consist of two divisions. Firstly, | would like to touch upon some judicial
opinion and afterwards | would like to make comments related to the problems with which Turkish judicial
system faces. Structural problems and mentality of Turkish judges are mainly major problems.

Fair trial is in the foreground under European Human Rights Act. The prior condition of defending the freedoms
ought to be independent and impartial courts. If there is no such independent and impartial courts which defend
freedoms, fair trial will be an empty term. Thus, in a democratic state, fair trial is the main ingredient of the rule
of law. This has been constantly stated by the Court since 1979 dated Sunday Times v UK judgment. The rule
of law is an integral part of both European Human Rights Act and its articles; however, there are some fields
that have been fashioned by the Court. There are some fields under which the rule of law has been particularly
emphasized. Now | would like to talk about these fields. Firstly, there is Article V which is related to right to
liberty and security. In other words, safeguards which have been fashioned to impede arbitrary detentions;
secondly as | mentioned before there is fair trial. This one also has been brought into attention by the
Court in my judgments, such as 1971 dated De Wilde, Ooms and Versyp v Belgium and 1960 dated Lawless.
The Court briefly has stated that rule of law and security are an integral parts of democratic society. Now |
would like to point out the Court’s statements related to the Article V (3) regulations which are being brought
promptly before a judge or other officer authorised by law to exercise judicial power and being entitled to trial
within a reasonable time or to release pending trial. According to the Court, there should be protection against
governments’ arbitrary and unfair detentions. This is the first issue. The second issue is judicial system’s duty
to establish and maintain the rule of law. As Lord Woolf stated in the morning, public trust to justice is vital and
its first condition is the predictability of regulations, accessibility and their steady application by states. Variable
applications, variable legal positions damages legal certainty. Legal certainty, which shows how the rules will
be applied and means the predictability, should be the man principle of the rule of law.

Our second topic will be legal security. Legal security requires stability in all legal issues and it is also the
main part of public trust to judiciary. | would like to refer to Ahmet Yildinrm judgment now as an example.
In this judgment the Court stated that legal precautions need to be taken to prevent public from arbitrary
interferences; however, the executive power cannot give broad authority which will influence fundamental
rights. Therefore, the statute needs to be clear and predictable. The judgment is related to obstruction of an
access to GOOGLE. | would like to underline one more time. Changing the law constantly and the regulations
which conflict with each other create distrust and damages public trust to judiciary. However, as our court has
stated many times, public trust is an integral part of the rule of law. Vincic and Others case, Paderu against
Romnia, and Abu & Other’s against Romnia are the examples of this.

It might be good to refer to the example which is very well-known. The judgment is related to freedom of
express. In Dink against Turkey case, the Court has stated that Turkish Penal Code Article 301 was not in
accordance with legal security because this article was not predictable and clear. In the same way, in Akgam
against Turkey case, the Court stated that the action is not necessary, the sole existence of this article is
enough to violate the rule of law. As it is known, the article is still active. The 4th judiciary reform package has
been accepted; however, there is no action related to Article 301.

We talk about independent judiciary in this meeting. Although European Court of Human Rights take
independence and impartiality of judges as two different category, | believe they are two different faces of the
same subject. If independence mean no connection with the executive and legislative powers, it is different;
however, these two terms are closely related to each other. | would like to give a few examples. In Burundika
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case, the Court stated that the chairman and vice-chairmen of the court, who has close relations with the
minister and have been appointed by the executive power, are not independent. A different example might
be given for French Highest Court of Administration. As you know, Council d’Etat’s judges are appointed by
executive. However, the Court did not think that this is violation of independence because these judges perform
their duties under some guarantees without being subject to any pressure or receiving any order. Independence
of courts are assessed according to appointment process of judges, term of tenure, and guarantees related
to their resistance to upcoming pressures. As it has been stated since 1968 Newmaster case, there should be
certain independence from executive power and parties of a case. Judges’ appointment by either executive
power or legislative authority does not necessarily go against independence. The important thing is performing
the duties without taking any order from executive power (Campbell and Fell v United Kingdom). States’ duty to
assure adjudication by independent and impartial courts is not limited with judiciary bodies. All authorities which
use public power need to comply with court orders. What does this mean? It means applying courts’ judgments.
Under the rule of law, even if the judgment is criticized and not agreed by the other institutions, that judgment
needs to applied. In other words, as | stated at the beginning of my speech, state’s respect to judicial authority
is directly linked to public’s respect to judicial actors. In a broader context, there are two main ingredients of
the rule of law: 1) State’s respect to judicial authority which means applying courts’ judgments without delay;
2) Public trust to judicial authority. Without these two ingredients, there will be no rule of law. All constitutions
consist of articles related to independence of courts. So does the Constitution of Turkey. This is not enough.
Administrative bodies need to abide by these rules in daily life. They need to be adopted in an effective way. This
is stated in Agro Complex case in 2011.

Let’s talk about Turkey because today our main topic is Turkish judicial system’s main problems in this context.
As | said at the beginning, | would like to talk two main topics. Firstly, structural problems of Turkey. | prefer to
divide these problems into two. One of them is long trials and the other one is long detentions. These two issues
are closely related to each other because the longer adjudication means the longer detention. There are many
judgments of European Court of Human Rights.

Long trials are violation of fair trial principle. As it is known, delayed justice is not justice. Now | would like to talk
about a recent development about this. A commission has been set up in Turkey after Kaplan judgment. The
judgment was a kind of decision which suggests the establishment of a commission to assess long trial claims
in domestic law. After this judgment, Turkey has set up suggested commission. As far as | know, there are more
than 5.000 cases standing before the court. 3.000 of the number has been concluded and there are also 3.000
objections that have been made to concluded cases. We may say citizens are happy. Of course it is possible
to file a lawsuit against the commissions’ decisions. After administrative court’s decision, it is also possible to
take the case to the Constitutional Court via personal application. The Cons. Court’s decisions are important
here now. | was wondering how the Cons. Court was going to interpret this. Because the constitution requires to
exhaust entire domestic processes. As you know, during long trials, the case is not conclude. Therefore, there
was no judgment. We were wondering how the Cons. Court was going to interpret this point. | am pleased to say
that in Ergun & Koc case, the Cons. Court have concluded a compensation and then have sent a writing to the
court that required the local court to render the judgment as soon as possible. In another case, Kili¢ judgment, the
Cons. Court reached the same conclusion although this case has been pending for 3 years 5 months. The other
issue, which is more important than this, is long term detentions. As you know, there were long-term detentions
till 10 years due to the Supreme Court’s decisions. This interpretation cannot be accepted by international courts.
In 2014, detention term has been regulated again as 5 years. With personal application mechanism, the Const.
Court has fashioned a different approach and concluded that long term detentions violate the constitution.
However, | also would like to say that ‘ five years’ application is too much pursuant to the criterions of ECHR. In
the most of infringement decisions of ECHR against Turkey, there is a issue that the period of detention extends
stereotypically by Courts without a legal ground. In the new bag bill dated 2014, this situation is perceptibly
stated, however we have no information about how concrete evidences are to be handled or stated. On the
other hand, at least it was brought into question that the essential part was not the detention in this context.
The detention is not fundamental, if you do not hear someone in reasonable time, you are obliged to release the
person. Collateral guaranty are to be assured within this regard. However, as | have said , ‘five years’ detention
period is too much pursuant to the criterions of ECHR even though there are expressions that it is reduced by
half. As a consequence, what are their grounds? Why aren’t the Courts able to make decisions in such a long
period? Why are there problems in some practices? Why do detention periods take so long and and our judges

behave timidly in release decisions? Why are not necessary steps taken by higher judicial bodies regarding to
fundamental rights and freedoms and especially within the frame of freedom of expression? When we look at
these issues, a matter of mentality comes first as | have mentioned in different platforms. When we look at the
history of republic, it is seen that the aim of the jurisdiction is defending the state and its dominant ideological
structure rather than the protection of individual’s rights. This situation continue since independence courts,
state security courts and special courts. As you know, a discussion was made between the judicial members.
The result of this survey was open to public. According to that, more than %50 percent of the judicial members
stated that their main missions were to protect the state and its agencies. What is independent and objective
judiciary within this frame? First of all, it is to be had a structure that protects individual’s rights and freedoms
within the principle of rule of law and constitutional state. Unfortunately, we see a reverse situation in Turkey.
Turkey has not a structure that is individual-oriented and protects individual rights and freedoms. The same
mentality is closed to international law. International law was not able to internalize and apply these rules as
a part of its own domestic law. We confront with this issue not only in the field of human rights but also in
different areas such as competition law. It covers all the areas because our judges content with the application
of applicable law and they do not benefit from the international law texts. However, as you know, doing
what law says is a principle coming from French Revolution and it has already overcome by Europe. | cannot
understand the judges commitment of law while even French council of state has overcome. Finally, | also
would like to mention a few point ; there are provisions in the Constitution authorizing ,however there are still
problems in practice. It has been ten years since 2014 and | leave how our courts make decisions based upon
international law to yours discretion. Article 138 of the constitution concerning to jurisdiction clearly states
that judges make decisions as per constitution, law and their personal conviction. Law means the applicable
law , not just the law which is only applicable in that country. Accordingly, the applicable law is not the positive
law. Judge shall determine the applicable law within the frame of supremacy of law. The role of this judicial
package cannot be denied in recent positive developments. However , as | have said; the judicial problems
in Turkey is not going to end as long as the matter of mentality does not change, our judges do not open
themselves to the international law and apply them. Thank you for your attention.

Lucian Mihai: Ladies Gentlemen; I'm very honoured for having the opportunity to attend this international,
professional event. This symposium evidences the way how legal profession can contribute to the progress
of a country. And let me congratulate our host. I'd like to make clear from the beginnings that | am not a
representative of Venice Commission as stated in the program but just one of its members. In my case | am
the member appointed by Romania as member states of the Council of Europe. Nevertheless although, | am
not a representative | have doubts that any other member of any commission being in my place here would
substantial different presentation the one I’m going to make this morning about the position of the Venice
Commission regarding justice from in Turkey.

European Commission for Democracy and Rule of Law, better known as a Venice Commission is a council
of Europe’s Advisory Board established in May 1999 by 18 member states of the council. The role the is
Venice Commission is to provide legal advice to its member states and in particular to help states wishing to
brings their legal and institutional structures into line with European standards and international experiences
and fields of democracy, human rights and the rule of law. It also helps to ensure the dissemination and
consolidation of a common constitutional heritage. Playing the unique role in conflict management and provides
emergency constitutional aid to states in transition. Its individual members are university professors of public
and international law, Supreme and Constitutional Court judges, members of national parliaments and number
of them are civil servants. They are designated for 4 years by the member states but act in their independent
capacity. The commission works with democratic institutions and fundamental rights, constitutional justice and
ordinary justice, elections referendum and political parties. Currently the Venice Commission has 59 member
states including 12 Non-European members. Until the end of 2013 the Commission produced more than 500
opinions or more than 50 countries and 80 studies and participated in more than 250 seminars and conferences
with dozens, of course, in universities. European Court of Human Rights of Strasbourg has referred to Venice
Commission’s opinions in more than 50 cases. The Commission does not seek to impose the solutions sit on
in its opinions. Rather the Commission adopts non-direct approach based on dialogue and shares member
states experience and practices. The national authorities are able to submit comments on the draft opinions
to the commission.
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The opinions prepared are generally observed by the country’s consent. International institutions, civil society
and the media regularly refer to the Commission’s opinions. In relation to Turkey The Commission adapted 6
opinions since 2004, on matters related to the Constitutional Court, political parties, religious communities,
legal status of judges and prosecutors and high council for judges and prosecutors. It seems that some
of the recommendations made by the Venice Commission back in 2010 and 2011, on this two later fields
| mean legal status of high council for judges and prosecutors., some of the recommendation made them
could still be a present interest for Turkey And | will there for make a short selection from the opinions of
December 2010 regarding the draft law of the High Council which was adopted by Turkey, in the meanwhile
the law number 6087 from the opinion of March 2011 on draft law on judges and prosecutors adopted by
Turkey in the meantime as law number 2802. Thus, as it stated in the December 2010 opinion on the High
Council for judges and prosecutors; the Venice Commission welcomes 2010 constitutional reform process.
Which it sees as a step in the right direction, in the ongoing from the modernization of Turkish Constitution.
The Venice Commission would like encourage Turkish authorities in continuing on their path of constitutional
reform and in so doing, broadens of the process by inviting the active participation of the opposition parties,
civil society, non-governmental organizations and the general public in a process that should be as inclusive
and transparent as possible. As regards the reform of the high council The Venice Commission welcomes
it as considerable improvements on the existing situation by the time of 2010 in particular the transform of
competencies from the Minister of Justice to the high council the broadening of the composition of the High
Council, the increase independence both in law and actual resources and a number of other points.

However the opinion stated in 2010 is, there is a scope for further improvement in future a revision of the law
and preferably also article of 159 of the Constitution of Turkey. This include first revising the composition of the
high council by replacing in particular the undersecretary and the members appointed by the president who
could be replaced by members appointed by legislative branch by qualified majority. Second revising the very
aside powers of the inspection and supervision as laydown in article 159 of the constitution of Turkey and in
the draft law on high council in order to ensure that this do not infringe on judicial independence. Preferably
accompanied by the general reform of the judicial system. Third revising the relationship between judges
and prosecutors, taking into account of their different functions and their needs to distinguish procedurally
between them as well as ensure that both categories are represented within the High Council. Forth revising
the rules and practices for election of the high council members which should be designed in such a manner
as to ensure broad and pluralistic representation.

The opinion of 2010 of the high council also stated that the eventual success of the new high council; rests
not only on the new legal provisions but on the way they are going to be implemented and implied the years
to come. It was said in 2010. The considerable powers of the new high council should be exercise in an
objective, impartial and professional manner in order to prove as unfounded the criticism that the new system
still remains under political control and to ensure to that the judiciary in Turkey is an organ for society at large
and not only for as stated.

Also the opinion of 2010 stated that the Venice Commission would like to encourage the Turkish authorities
and legislator, not to confide themselves to institutional reform but also revise and reform as substance of the
strict and centralized system of judicial suffer vision and control. In particular one should reconsider whether
there is a need for the wide right powers of inspection and steps should be taken to ensure at this supervision
neither directly nor indirectly infringes the independence of the judiciary. Furthermore it might be considered to
what extent the very centralized system could impart be de-centralized and made more flexible leaving some
supervisory tasks to the courts themselves as part of their ordinary regularly work. In particular consideration
might be given to introducing system of regional courts that has a capacity to solve the daily administrative
problems of the courts in relative authority either by a court president or a college of structure and to find a
solution to carry out certain disciplinary functions in a de-centralized manner.

And finally the 2008 opinion continued; the Venice Commission would also like Turkish authorities to speed up
process of judicial reform in general including the establishment of regional courts of appeal that should serve
to strengthen the quality of the judicial procedures and results. The overall aim of the judicial reforms should
be to have system that is perceived as legitimate by the parties conserved and which renders good judgment
In such a system there will be less need for centralized inspection and any disagreement with judgments,

will be channelled more generally through appeals. Through the ordinary system instead of as complaint to a
central authority in the capital city. As far as in 2011 opinion regarding the draft law on judges and prosecutors,
| already selected briefly some comments. First in general the opinion said the amendments aimed by that draft
are to be welcomed. An important element in the amendments consists of provisions, transferring powers of
separation from the Minister of Justice to the high council. These changes are to be welcomed as representing
a step in the right direction, relatively modest one. Also another comment is that another welcome amendment
concerns the strengthening of rights of judges and prosecutors to answer disciplinary charges and complaints.
The absence of an appeal to a court of law against disciplinary sanctions against judges is a serious defect
in article 159 of the constitution as well as in the draft. Consideration might also be giving to providing larger
court houses with real presidential structure of the internal self-regulation. And finally on the whole, many of
provisions of the proposed amendments are on a exceptionable among matters which give someone concern
however is a relationship between the executive is a form of the Ministry of Justice and the judiciary and
prosecutors which in some respects seems too close in a manner which made both a risk to independence, in
particular to transfer of judges and prosecutors to the Ministry of Justice.

Ladies and gentlemen, Our Turkish hosts are placed in the best position to assess these recommendations
made by the Venice Commission back in 2010 and 2011 are still applicable or not to existing status of the
judiciary in this country. Thank you

Thomas Guddat: Thank you very much for the organizers to invite MEDEL. it is really great honour for me
to participate in this really fantastic conference on this highly topic of issue rule of law. As last speaker have
the mission impossible not to extend the already extended in time slot, not repeated too much that previous
speakers already mentioned and at least the most difficult task not to lower to match the level of quality of the
previous speakers already set by the brilliant speeches particularly the fantastic intervention of Lord Woolf.

But allow me present MEDEL. MEDEL is a non-governmental organization. We represent 23 member association
from all over Europe from 13 countries more or less, we represent indirectly by all member associations some
10000 judges and prosecutors. One of our member associations is YARSAV, | have collegues from YARSAV
here. YARSAV is first judges and prosecutors associations in Turkey with 2000 members. Turkey has more or
less 13000 judges and prosecutor.

From my personal background | would like to add | grew up in the western part of Germany and after my second
state examine by accident have a great opportunity to start my carrier as judge in the eastern part of Germany,
immediately after the fall of Berlin Wall, after the reunification of the two states of Germany. Although | have
certain personal experience what it means to serve as a judge in a country of transition. Of course you cannot
compare Germany and Republic of Turkey, but there are some parallels. | mention that because totally agrees
with Lord Woolf that the confidence from the public in impartiality justice do not comes from one day to the
other. It have to deserve it by the daily hard to work by maintaining high quality standards, high professional law
standard by the judges. And at the beginning at my career a really totally different approach - | can describe as
another legal landscape, in the former German Democratic Republic, people distrust the judiciary, on opposite
in the western part where | come from the public has a great confidence the impartially of the judiciary. And
now | come to the topic of my speech | have to introduce you to the matters and appointment of the judges
and prosecutors and the relationship to the judicial independence. And also a little bit in my speech about
determining what extent of the judicial independence in respected any particular legal system, and then which
correlation to this principle the appointment procedures are standing, cannot be done without a basic outline
of what is understood by the principles of judicial independence. To this charge of these powers of function it
is universally accepted that judicial branch of state. And each judge must be independent. Therefore personal
institutional safeguards requiring the enabling to judge to fulfil his duties on a proper way in our opinion that
means of opinion of MEDEL there is also an urgent need for independence of the public prosecution officers.

Judicial independence however is neither a fundamental constitutional right of the judge nor it is a kind of
professional privilege it is rather a privilege granted to the judiciary solely for the purpose to order to guarantee
an impartial and effective judiciary. It is necessary for the maintenance of judicial independence to give the
public confidence that all decisions are made by independent impartial effective the judiciary. The trust in the
judiciary is closely linked to the person of the body who has the competence to take to court decision. This
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lead us very quickly on top of the crucial question who appoints and promotes judges and public prosecutors
and what must be taken in consideration while doing this. The relationship between public confidence to the
juridical independence in the selection of judges and prosecutors, is not always clearly issued from the literature
by for practitioners and the society and particularly for the parties of a court proceeding, the relationship is
obviously, they will seldom accept a decision within proposal on a court settlement which come from a judge
whom they don’t trust even he or she is very well skilled. And of course although the executive is perfectly
aware of the importance of the selection of judges and prosecutors, the executive everywhere tends to see that
it would be better to let the administration the power to appoint and to promote judges and the prosecutors.
Just to give you a picture let me quote the Minister of Justice, Adolf Leonhardt who served in the empire from
1865 to 1879. He said in the second half of the nineteenth century; | would really like to concede to judges the
so called judicial independence as long as | will be free to decide on their promotion. Of course, many things
changes about in Germany still the decision who is appointed belongs to the minister of justice.

In this important opinion on councils of the judiciary number 10 from 2007 as a Consultative Council of European
judges CCEJ set out 42 serious of tasks which must be carried out in an independent manner. That is to say in
a manner, independent of legislative and executive branches. At the top of these tasks, this is no coincidence,
stands first appointment, second regarding the career development promotion and third evaluation of judges.
The CCEJ recommends that the appointment of promotion of judges are preferably made by councils for the
judiciary. But the opinion does not present a detailed prescription of principles for the composition of function
of the council for the judiciary, neither doesn’t create a single model for the councils for the judiciary in Europe.
The methods of appointment of judges and prosecutors shows great diversity and it is quite impossible to
give you an entire overview about the modes of judicial selections. Appointment procedures are mostly on
this similar on various jurisdictions as juridical candidates have to under a lengthy period of training and
pass public examinations and application processes. In some states control over appointment, promotion and
carrier development is vested on a council in line with the before mention opinion, Number 10 of the CCEJ. In
other states where the council carries out this task, the judges are in majority and in some minority. In other
states task is vested in an independent body and in some the executive still retains an important role. The
reason why there such a diversity, is very often, steer in Germany, the debate over a public participation in the
task. It is suppose difficult to denied public participation in the task, principally to guard against perception for
that the judiciary appoints only those who are close to their own opinions.

Talking about trust, there is also another aspect that | would like to mention. Not very seldom governments
themselves become party of procedure, and if they lose the case they behave very often like normal citizens,
they are not much amused. Trusting the judicial system make it, in my opinion, also easier governments to
accept decisions. So | suppose the governments also should appreciate independent judiciary and not criticize
too harshly the decisions but use legal remedies to correct decision that is wrong in their opinion. | noticed in
the reports about the recent events in Turkey in the deep mutual distrust between the judiciary on the one hand
and the political branch shows the Turkish government on the other hand, this mistrust that seems to have
increased in the last year is what makes MEDEL concerned.

And | showed a little bit in my speech. | want to present you a little bit more details on the different approaches
the judicial systems. | come to another point, the infringement of standards concerning the status, independence
and security of tenure of judges on the composition of functioning of the councils. MEDEL organized an alert
for the independent of justice of the European in Brussels last year and publish the brochure concerning the
problems of the judiciary in Europe. The national judges associations there are members of the MEDEL reported
on developments in the countries which are assessed as dangerous for the independence for the judiciary. And
also in the situation report of the judiciary on judges of the council of Europe, member states in November 2013
CCEJ gives an overview on the year information submitted to this body concerning allegedly entrenchments
in member states of standards governing the status of judges on exercise of their functions. There are some
examples from Turkey but also from other member states maybe we can come to this topic later while the
debate. But there are two groups of infringements; one group is that the interdependence of the judiciary also
can be infringed to by weakening the body which is charged with defending judicial independence. Which in
many cases is the council for the judiciary. There are different means of weakening this body by changing the
composition of the council by reducing the powers of the council or reducing the financial or other means at to
the disposal of the council. Immediately come in minds the recent developments in Turkey.

In the Turkish judiciary concerning the appointment and the promotion of judges, | have to state that to the legal
attitude of the constitution of judges of Turkey like in the most country, have a strong position and their decisions
they are bound to non-directive they are only subordinated to supervision to a limited extent. There are some
guarantees in the constitution, particularly article 138 and 139. But there are some problems. For example
interview and appointment. The law number 2802 covers some issue that grounded broad discriminatory powers
to the interview committee for example one of the qualification of the candidates to scoring is compliance of
the general and physical appearance as well as attitudes and reactions to the proficient. This innocent really
unclear criteria and the interview system has been criticized in the opinion prepared by The Venice Commission
on 2010 from the same ground. It is evident the interview system for the appointment of judges prosecutors
does not secure independence of judges and prosecutors from the executive organ. And the promotion as
further related legislation plays an important role in the promotion of judges and prosecutor. This is a decision
in line with expectations of the High Council of Judges and Prosecutors. That secures the function because
the internal supervision judiciary function is made on the bases of the decisions of the judges. A polite review
is surely instrumental for improving the quality of court decisions, However while reaching a ruling the judge
must solely bound by the law and must not face a pressure streaming from the scoring system that impact the
career progress. This inspect was only criticized in the opening report of the Venice Commission 2010. And
to the dismissal in article 139 of the constitution intends to restrict the dismissal of judges and prosecutor.
Accordingly it is stated that it is not possible dismissed the judges and prosecutor from duty. But there will be
exceptions to this rule for those convicted for an offense requiring dismissal from the profession are definitely
established as unable to perform the duties because of iliness or those determined as suitable to remain in the
profession. And there is a huge problem, the relocation of judges, the High Judicial Council for Judges and
Prosecutor has the authority to decide on the relocation of judges and prosecutor can lead to pressure of them
and recently there made mentions of use this power. It is inevitable that as a result of such ambiguities criteria
that allow the relocation decision on the high judicial council for judges and prosecutors. For example instead
of requiring concrete evidence it is allowed to relocate and judges if they are creating the impression that she or
he has received bribe or been involved in corruption even evidence has not been found. The Turkish Associate
of Judges and Prosecutors, YARSAV informed MEDEL that in Turkey the principle of permanent tenure of
judges did not really exist because judges were transferred regularly to different regions of the country. No
criteria were considered, for example family situation was no taken into account. Some of these transfers
occurred generally in 2013, Ministry of Justice stated upon to the CCEJ that a high juridical council of judges
and prosecutor has in charge of the transfer of judges and prosecutors had been organized in order to improve
the independence and impartiality of the judiciary. In June 2013 YARSAV forwarded to MEDEL its continuing
concerns, stated that in high profile cases without enumerating these cases that judges and prosecutors were
replaced. It is also asserted that there was an increasing pressure on the judiciary by the prime minister and the
leading political party. So let me conclude, the article 139 of the constitution stated that judges and prosecutors
cannot be dismissed. It is not present any security for the relocation of the judges and prosecutors. Thank you
for your attention.

Moderator Richard Berman: I’'m going to raise a question for Gabriela. She has spoken in her writing about
the relationship between the prosecutor in Turkey and the judge. For Americans it’s quite unusual because
there is a very close relationship in Turkey, the United States there is a greater separation and there is also in
the United States a higher elevation of the attorney defence lawyer for example on the same level with the
prosecutor. What exactly did you mean by that?

Gabriela Knaul: When | carry out my mission in Turkey at 2011 and | made my report which was presented
in the Human Rights Council in June 2012, | mentioned, among the other things that called my attention,
the proximity between judges and prosecutors in Turkey. Which is also related with the mind-set that exist
in the country which should be adjusted in terms of enhancing the principle of quality laws. The proximity
between prosecutor and judges at certain level discriminate the role that lawyers should play for preserving and
promoting fair trial guarantees. We have some cases prosecutors, judges and lawyers are essential for carrying
out its functions and playing their role properly. So each one has its competence and its role within the criminal
procedure. The quality of arms means that the prosecutors have to prosecute someone, to accuse someone
for committing a crime. And at the same level there is the right to defence that the lawyer should promoting and
should be guaranteed to the person, his right to defence. These two rights to right to accuse and right to be
defended by a lawyer, receiving a legal counsel, they are at the same level (Moderator: It should be) It should be
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at the same level and the judge should maintain this circumstance. It should look at to these defects that they
present the evidence that they court and make its decision in impartial manner. So this is the principle of the
arms that this close relationship between prosecutors and judges. In Turkey this has called my attention also
when | met here in istanbul yeah it was here I've visited different cities in Turkey but here in Istanbul when | met
the main court who was responsible for the court, it was a public prosecutor. | spoke with public prosecutor
as a representative of the judiciary and who was managing the administration of justice establishing which
court which judge that was going to work with, everything the administration of justice was decided by public
prosecutor. So that is something that called my attention at that time.

Question: My question goes to Mr Richard. We are talking about the transparency of courts, impartiality of
the judiciary and superiority of law since yesterday. We said that a state of law is not a one-man state. My
question is a somewhat individual one, yet | believe that this question would be useful for other students like
me. In countries where the state takes the form of one-man state, and in countries where courts are lacking
in transparency, how, and in what way, should we, the students as a whole, develop ourselves? What efforts
should we make for enhancement of impartiality of the judiciary. Thank you.

Moderator Richard Berman: Last year | was in Albania for a training for judges. Some of these very same
issues came up and then at the end of the day | went to the school for magistrate where | had actually many
respects the most interesting exchange. Because, this is to answer of your question, the students really are the
future. The students perceive these questions perhaps even more clearly than those of us who are older and
the students are more likely to know what happens in other systems and to make change. So my answer to
your question is that by participating these kinds of programs but also because of your age and when you are
entering in the system is really in your hands; to take these ideas that your hear, that you think are sympathetic
and to implement them when you go on to be either lawyer or prosecutor or judge.

Anyway, you have been very generous listening to us and we thank the panelists very much, thank you for your
attention.

5. Oturum / Session 5
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Temel Bireysel Haklar
ve Ozgirluklerin Korunmasi
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Avrupa Insan Haklari Mahkemesi Yargici

Prof. Osman Dogru _
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Oturum baskani Baroness Scotland: Herkese ¢ok tesekkirler ve tekrardan hos geldiniz. Bu oturumu
yénetmek benim igin blyik bir onur ve ayricaliktir. Umuyorum ki interaktif bir tartisma olur. Bu alanda gercekten
uzman olan (¢ degerli konusmacimiz var. Avrupa insan Haklarn Mahkemesi hakimi Profesér Paul Lemmens,
Marmara Universitesi Hukuk Fakultesi insan Haklari Profesorii Prof. Dogru, son olarak ancak son derece 6nemli
olan Uluslararasi Hukukgular Komisyonu Avrupa Programi Direktorl Roisin Pillay.

Bu oturumu acarken yalnizca birkac kelime sdylemek istiyorum, bircogunuz benim Birlesik Krallk’ta
Majestelerinin Ulke Bagsavcisi olma ayricaligina erigtigimi bilmekte. Bu gérev Avrupa hukuk devletinin
koruyuculugunun oldukga 6n plana ciktidi bir gérev. Ve ben bir bagka taninmis hukukgu ile, Sir Edward Garnier
ile ayni odada olmaktan ayricalik duyuyorum, kendisini birlikte 6grenci oldugumuz, hukuktaki ilk glinlerimden
taniyorum, fakat ikimiz de biliyoruz ki Birlesik Krallikta Ulke Bagsavciligi ve Bagsavci vekilligi oldukca zorlu
gorevlerdir. Saninm simdiye kadar Bassavcilik gérevinde bulunmus yalnizca bir Basbakan vardi ve bu sabah
Edward’in bana hatirlattigi Gzere bu kisi 1809 yilinda merkez lobide 6ldiurilen Spencer Perceval’di ve yine
hatirladigim kadariyla gérevini yaptiktan sonra intihar eden bir Ulke Bagsavcisi daha bulunmakta. Bunun ne
kadar zor oldugunu gérebilirsiniz. Birlesik Krallikta Ulke Bassavcisinin ve Bagsavci Vekilinin (ic temel gérevi
bulunmaktadir. ilki Kraliceye, Parlamentoya ve hilkiimete hukuki danismanlik yapmaktir. Ayni zamanda Bagsavci
baronun bagkanhgini ylritir ve Ulkedeki tim savcillk makamlarina nezaret eder, ayrica Harry Woolf’'un bu
sabah bahsettigi Gzere devlet faaliyetlerinin hukuka uyumlulugunu temin etmekten sorumlu olan 2000’in
Uzerindeki hikiimet hukuk hizmeti gorevlilerinin basvekilligini yuritur. Eski ve belki de gelecekteki bir hukuk
devleti gdzeticisi olarak, bir bakan olarak degil, halktan biri olarak benim sdyleyeceklerim bu kadar.

Hizla soluma donlyor ve bu oturumu baslatmasini Roisin’den rica ediyorum. Her konusmacinin sire
sinirlamalarina siki sekilde uymasini saglamak istiyorum. Sorulari almaya ve tartismaya ve genel bir
degerlendirmeye firsatimiz olmasi igin her konusmacidan konusmasini 15 dakikadan fazla tutmamalarini rica
ediyorum. Rdisin, ilk s6z{ sana veriyorum.

Roéisin Pillay: Uluslararasi Hukukcgular Komisyonu adina ¢ok tesekkurler. Konferansi diizenleyenlere de bizi
davet ettikleri icin ayrica ¢cok tesekkur eder ve bu mikemmel organizasyon igin ancak daha da édnemlisi bu kritik
dénemde bu derece 6nemli bir konferansi diizenleme hususundaki ileri goruslilikleri ve aldiklari sorumluluk
nedeniyle kendilerini kutlarim. Boylesine giizide bir panel esliginde konustugum icin de ¢ok ayricalikh oldugumu
disliniyorum. Bu sunumda uluslararasi insan haklari hukuku ile hukuk devleti arasindaki iliskilere deginmeye
calisacagim. Ozellikle yarginin bagimsizligi, kovusturmanin ve hukuki meslegin rolii ve ézel olarak toplanma ve
orgutlenme 6zgirligi kapsaminda sivil toplumun rollinden bahsedecegim.

Uluslararasi Hukukgular Komisyonu’nu tanimayanlariniz icin, kisaca kendimizi tanitayim. Biz bundan bir
siire dnce, 1952'de kurulan bir Uluslararasi insan Haklar sivil toplum kurulusuyuz. Hukuk devleti araciligiyla
insan haklarinin korunmasini amagclayan kiresel bir hakim ve avukatlar organizasyonu olarak bugln tartigilan
konularla oldukga ilgiliyiz. Esas olarak iki temel konu hakkinda konugmak istiyorum. Oncelikle, insan haklarinin
korunmasi hukuk devletinin anlamli bir sekilde korunmasi igin énemlidir. insan haklari korunmadigi takdirde,
hukukun Ustlnliguinin toplumda bireyler igin var olan degeri gittikge azalir. Hukuk devletinin anlamli bir sekilde
korunmasi Avrupa insan Haklar Sézlesmesi, Kisisel ve Siyasal Haklar Uluslararasi Sézlesmesince de korunan,
ayrica toplumsal tartismalara katilmayi saglayan haklar da dahil olmak tzere kisisel ve siyasal haklara saygiyi ve
korumay! gerektirir. Hukuk devletinin korunmasi ayrica ekonomik sosyal ve kilttrel haklarin, drnegin Ekonomik,
Sosyal ve Kiiltiirel Haklar Uluslararasi S6zlesmesi’nin devletlere korunmalari igin sorumluluk yikledigi haklarin
ve beslenme hakki, yeterli standartta yasama hakki, saglik ve egitim hakki gibi haklarin da korunmasini gerektirir.
Bunlar bireyin topluma gercek katiiminin birer sartidir. Ve kanimca bu konu din yaptigimiz hukuk devletinde
ekonomik gelisim ve bu gelisimin hukuk devleti agisindan énemi hakkindaki ilgi ¢cekici tartisma ile baglantilidir.
Kanaatimce bu da insan haklari hukuku ¢ergevesinde degerlendirebilecegimiz bir konudur.

Bahsetmek istedigim ikinci konu ise hukukun devleti ve 6zellikle kuvvetler ayriliginin insan haklarinin korunmasi
icin temel bir unsur oldugu ve devletlerin uluslararasi insan haklari hukukundan dogan yUkimltliklerinin
yerine getiriimesinde temel teskil ettigidir. Kuvvetler ayriligi ve yarginin bagimsizidi ilkesi sadece yargiglar
icin 6ngorilmuas bir ilke degildir. Bunlar hak ve 6zgurliklerinin korunmasini isteyenler icin mahkemelerin
adaleti saglamasini temin eden araglardir ve uluslararasi insan haklari hukuku, hukukun Ustinligu ve ozellikle
bagimsiz yargi ve etkin tarafsiz kovusturma ve glcli ve bagimsiz hukuk mesleginin, insan haklarinin korunmasi
icin vazgecilmez oldugunu kabul eder. Uluslararasi insan haklari hukukunun dogasi, insan Haklari Avrupa

Sozlesmesi, Medeni ve Siyasi Haklar Uluslararasi Sézlesmesi’'nin yani sira, uluslararasi teamul hukuku gibi
anlasmalar yoluyla devletlere baglayici yasal yikimlGlUkler getirir. YUritme, yasama ve yargi, savcilik ve diger
kamu makamlari gibi devletin tim kurumlar tzerine ylikimlilikler getirir. Devletin uluslararasi yikimluliklerine
uygun olarak yargl ve savcilik, insan haklarinin korunmasinda temel aktérlerdir. Ayrica uluslararasi hukukta
devletlerin yikumliltkleri, insan haklarina haksiz bir sekilde miidahale etmekten kaginmak gibi sadece negatif
yukumliltkler degildir, ayni zamanda insan haklarini korumak ve yerine getirmek igin olumlu énlemler almak
gibi aktif yikimlUlUklere de sahiptir. Ve bu éncelikle insan haklarini koruyan anayasal ve yasal bir cerceve ve
kurumlari olusturmak i¢in Devletin hukuksal tim dnlemleri almasini gerektirir ve her seyden énce bu kanunlar
pratikte etkin, adil, esitlik¢i bir sekilde tatbik olunmali ve bu kanunlar sadece yazili metinler olarak kalmamali,
uygulanmalidir. insan haklar korumasini saglamak icin uygulamaya yénelik kamu makamlarinin insan haklari
konusunda egitimi ve insan haklari alaninda rehberlik hizmeti gibi pratik seyler de dahil olmak tzere dnlemlerin
alinmasi gerekir.

Ozellikle bagimsiz bir yarginin ve insan haklari korumasinin roliine bakildiginda, elbette yargi pek ¢ok acidan
insan haklarinin korunmasi igin esastir. Kararlarinda insan haklari hukukunu uygulayan ve adil yargilanma
hakkini gbzeten yargidir, haklarin ve dézgurliklerin insanlik digi davraniglardan ve tutuklamadan korunmasi igin
yargisal gbzetim esastir. Ayrica yargl, adalete esit ve etkili erisimi ve insan haklarinin ihlali durumunda etkin bir
¢dzime ulasma hakkini gliglendirir. Diger konusmacilarin da belirttigi gibi, uluslararasi insan haklar hukukunda
adil yargilanma hakki, bagimsiz ve tarafsiz bir mahkeme tarafindan yargilanmayi da igerir. Bu adil yargilanma
hakkinin bu 6zellikleri de 6ncelikle yuritmenin hakimlerin bagimsizligina saygr duymasini gerektirir. Mesela
Uluslararasi Kisisel ve Siyasal Haklar Anlasmasini yorumlamaya yetkili idari organ olan Birlesmis Milletler insan
Haklar Komitesi, Anlasmanin adil yargilanma hakkini diizenleyen 14. maddesi uyarinca Komite yargilamanin
adil olmasinin yargisal kararlar Gzerinde kim tarafindan hangi sebeple olursa olsun gelen dogrudan veya
dolayli etkinin, baskinin, tehdidin, gaspin rol oynamamasi olarak nitelendirmigtir. Adil yargilanma hakkinin tam
anlamiyla hayata gegcirilmesi, ayni zamanda bu hak igin kurumsal ve yasal bir ¢ergevenin olusturulmasini ve
pratikte uygulanmasini gerekli kilar. Bir mahkemenin bagimsiz olmasi, adil yargilanma hakkini yerine getirmesi
hususunda Uluslararasi insan Haklari Mahkemelerinin ictihadi ve yorumlarinda, hakimlerin atanmasina, gérev
surelerine, teminatlarina, terfi- tayin, gérevlerinin askiya alinmasi ve gérevden alinmalarinda gecerli olan sartlara,
disaridan gelen baskiya karsi 6nlemlerin varligina ve bagimsizligina dikkat edilmesi gerektigi vurgulanmistir.

Adil yargilanma hakki kapsaminda bu sabah Yargic Karakas tarafindan da alti gizilen baska bir nemli konu ise
ylrGtmenin yargi kararlarina saygi duymasi gerektigidir ve bu elbette hukuk devleti icin de elzemdir. Bu diger
mahkemeler gibi, Avrupa insan Haklar Mahkemesi tarafindan da vurgulanmistir. Tim devlet makamlari, bu
nokta 6énemli, katiimasalar bile mahkeme kararlarina saygi duymalidirlar ve kararlara bagh kalmalidirlar. Adil
yargilanma hakkinin bu yéni son olarak hakkin nitelendirilmesi ile de yakin bir iliski icindedir. Adil yargilanma
hakkina iliskin tim bu y&nler bazi acilardan nitelendirilebilir. Adil yargilanma hakkinin 8zii ve bunun bir parcasi
olan mahkemelerin bagimsizligi ve tarafsizigi mutlak haklar olup bunlarin ihlaline acil durumlarda bile izin
verilmediginin unutulmamasi gerekir. Bu BM Insan Haklar Komitesi tarafindan da acikga belirtiimistir. Ayrica
adil yargilanmanin akilda bulundurulmasi gereken farkli yénlerinden birisi de vyargiclarin da adil yargilanma
hakkina sahip oldugudur. Bu yargi¢lara karsi acilan disiplin sorusturmalarinda énemli olacaktir. Adil yargilanma
hakki, bu davalarda yargiclarin kisisel hak ve borglarinin sona erdiriimesine karsi bir dnlemdir ve keyfi disiplin
sorusturmalarini énler. Bu AIHM 6niindeki davalarda birgok kez konu olmustur ve bence meslektaslarimdan
bazilari daha sonra bu konuya deginebilirler; yargiglarin resmi olarak bagimsiz olmayan bir mahkeme tarafindan
gdrevden alinmasinda adil yargilanma hakkinin ihlal edildigine karar verilmistir. Ornegin, Gilkesindeki yarginin
bagimsizligi ya da bu konudaki eksiklik hakkinda yorum yapmasi sebebiyle gérevden uzaklastirimasinda
oldugu gibi yargiclarin ifade 6zgurligu gibi temel haklarinin ihlal edilmesi de s6z konusu olmustur. Konuyu
hizlica savcilarin roliine ve insan haklarinin korunmasindaki dnemlerine cevirmek istiyorum.

insan haklarina saygi, suclan objektif ve yansiz sekilde sorusturma ve kovusturmakla yikimli gicli bir
savcillk makamini gerektirir ve uluslararasi insan haklari hukukunun buradaki kilit noktasi ise sorusturma
yukumliligadur. Uluslararasi insan haklar hukuku uyarinca devletler bazi agir insan haklari ihlalleri iddialarini
sorgulama ve uygun durumlarda ihlalcileri adalete teslim etme ve magdurlar veya akrabalar igin etkin ¢oziimler
Uretme yUkimluliga altindadir. Bu yikimlulikler mesela yagsam hakki, iskence gérmeme hakki ile iligkili olarak
ortaya gikmaktadir. Bu sorusturmalar bagimsiz, dogru, hizli ve etkin olmaldir. Savcilik hizmetleri insan haklarinin
korunmasinda elbette vazgegilmezdir. Bu konuda énemli belgelerden birisi de sabah &zel raportdr tarafindan
bahsedilen BM Savcilarin Gérevi Hakkinda Kilavuz-dur, bu kilavuz savcilarin insan haklarinin korunmasindaki
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rolinl ve gdrevlerini tarafsiz ve objektif olma sekilde yerine getirmeleri gerektigini 6ngérmektedir. Ayrica
hikUmete savcilarin gérevlerini yerine getirirken ikrah, engelleme, taciz, uygunsuz midahale veya haksiz yere
kisisel cezai veya diger sorumluluklara maruz kalmayi ortaya g¢ikaran durumlarin olusturulmamasi goérevini
yukler. BM Savcilarin Gérevi Hakkinda Kilavuz-da yer alan baska bir dnemli hukim ise savcilarin &zellikle
yolsuzluk, gérevin kétlye kullanilmasi, insan haklarinin agir ihlali ve uluslararasi hukukta taninan diger suglarin
kamu gérevlileri tarafindan iglenmesi hallerine gereken énemi gdstermelerini belirten madde 15:tir.

Bahsetmek istedigim cezai adalet sisteminin Uglncl ayadi ise burada bulunan ¢odu insanin meslegi olan
avukathktir. Ve belki de avukatlarin insan haklan savunuculari olduklarini sdyleyerek, insan haklarinin
korunmasinda hukuk mesleginin iradesini ortaya koyabilirim. Avukatlara caligtiklari her giin éyle gelmese bile,
avukatlar birgok yénden insan haklarinin korunmasinda énemli bir rol oynuyorlar. Ve bu durum, uluslararasi
insan haklarn hukuku tarafindan da kabul edilmektedir. Mesela uluslararasi insan haklari hukuku 6zgurliik
hakkinin bir yénl olarak tutuklunun makul bir siire icinde avukata etkin ve glvenilir erisim hakkini tanimaktadir.
Ve avukatlik meslegi tutukluluk halinde bir avukata erigime, kéti muameleye kargi korunmaya, adil yargilanma
hakkinin unsuru olan etkili savunma hakkina ve adalete erisime, etkili bagvuru hakkini gerceklestirmeye yardimci
olmaktadir. Ve insan haklarini korumak i¢in avukatlarin goérevlerini belirten bu kurallar Birlesmis Milletlerin
avukatlik kurallarina iligkin temel ilkeleri tarafindan da taninmigtir. Ve bu ilkelerin, insan haklarini korumak icin
sorumluluk yasalarini tanimasi da énemlidir. Ayni zamanda, bu durum avukatlarin gergeklestirdigi bu énemli
gbrevden dolayi, devletlerin avukatlarin bagimsizligini destekleme yUkimlGligini de beraberinde getirir.
Devletlerin, avukatlarin tim mesleki goérevlerini ikrah, engelleme, taciz, uygunsuz midahale olmadan yerine
getirmesini saglama yukimlGliga bulunmaktadir. Ve avukatlar mivekkillerinin davalariyla tanimlanamazlar.

Burada ¢ok kisa bir sekilde sundan da bahsetmek istiyorum, demokratik hukuk devletlerinde sivil toplum da
6nemli rol oynar ve bu uluslararasi insan haklari hukukuna da yansimistir. Haklar bakimindan, ézellikle dernek,
toplanma ve ifade 6zglirliigii konusunda. Ve Uluslararasi insan Haklari Hukuku, demokratik bir toplumda bu
haklarin 6zel 6nem tasidigini kabul eder. insan Haklar Komitesi, hiikiimet yahut toplumun gogunlugu tarafindan
olumlu karsilanmayan fikirleri savunanlar da dahil olmak Uzere iglevsel birliklerin varliginin demokratik bir
toplumlarin temel tasi olduguna dikkat gekmistir. insan Haklari Avrupa Mahkemesi de benzer bir tavir takinmis
ve bu nedenle yalnizca en ikna edici ve zorlayici sebeplerle bu 6zgirliklerin kisitlanmasinin hakl olabilecegi
ilkesini vurgulamistir. insan haklan konusunda herkesin ilke ve fikirlerin tartisiimasina katimasinin énemini
vurgulayan Birlesmis Milletler insan Haklar Savunuculan Bildirgesi de bulunmaktadir.

Sonuc olarak, hukuk devletine karsi tehditler gergevesinde Uluslararasi insan Haklari Hukuku’nun degeri
hakkinda ti¢c genel dederlendirme yapmak istiyorum. ilk cok énemli nokta, insan haklari evrenseldir ve yaygin
olarak kabul edildigi sekilde batili bir kavram degildir. Vatandaslik, kultlr, siyaset veya din bakimindan tim
toplumlarda yasayan biitiin insanlar icin gegerlidir. Ve Modern Uluslararasi insan Haklari Hukuku cercevesini
saglayan Insan Haklar Evrensel Beyannamesi de diinyaca kabul edilen evrensel bir aractir. Ve insan haklari
hukukunun zor ve hassas siyasi konularn tartigilabilecegi, degerlendirilebilece@i ortak bir cerceve saglama
potansiyeli olduguna inaniyorum. ikinci nokta ise, uluslararasi insan haklar hukuku, bazi zorunlu kamu diizeni
cikarlar, glvenlik geregi veya ekonomik bir kriz sebebiyle, hukukun Ustlnligine midahalede bulunulmasi
gerektigi yonindeki sik sik ileri slrilen argimanin degerlendiriimesinde yardimci olabilir. Glnkl uluslararasi
insan haklari belirli haklarin kisitlanmasina izin verilen durumlari, hangi haklarin higbir zaman sinirlanamayacagini
ve hangi haklarin acil durumlarda sinirlanabilecegini ¢cok acik bir sekilde ortaya koymustur ve bu tarz kisitlamalar
ve mudahaleler ¢ok sinirhdir.

Belki diger konusmacilar tarafindan da belirtilecektir ama Uglinci nokta olarak, uluslararasi insan haklari
hukukunun uygulanmasi ve denetimi icin bir sistem bulunmaktadir ve bu sistemin ulusal uygulama ile
desteklenmesi ve ayrica Uluslararasi insan Haklarn Hukuku'nun etkin kilinmasi icin hepimiz tarafindan
kullanilmasi gerekmektedir. Tesekkdrler.

Oturum Baskani Baroness Scotland: Oncelikle siireye riayet eden sunumunuz icin tesekkiir ederim. Simdi
s6zU basta insan haklari olmak Uzere anayasal konularda uzman olan Prof. Osman Dogru’ya veriyorum.
Profesor, 12.40’a kadar 15 dakikaniz var.

Prof. Osman Dogru: Tesekkiirler. Konu baghgimiz “Temel Haklarin Korunmasi”. iki kavram: Temel Haklar
ve Koruma kavramlari. Gergekten bu iki konu hakkinda da Tirkiye’de acik veya Ustu 6rtlla tartismalar var.

Pek akademik dlinyaya yansimayan ama belki medya diinyasinda kalan, bu terminolojiyle olmasa bile farkl
terminoloji ile, cok tartismalar oluyor. Once ben Temel Haklar (izerinde genel fikirlerimi sdyleyecegim, ardindan
da bu temel haklarin korunma konusunda, 6zellikle de Tiurkiye’de korunma konusunda bazi tespitler yapmaya
calisacagim.

Temel Haklarin kaynadl konusundaki catisma ¢ok uzun bir dénemin gatismasi. Dogal hukuk-pozitif hukuk
catismasi bildiginiz gibi. Dogal hukuk mu acaba temel haklarin kaynagi? Antigone’e, Sofokles’e gidecek olursak,
evet kralin koydugu kurallarin Gzerinde de dogal yasalar var demisti. Artik 20. ylzyila gelindiginde ve 20. ylzyilin
ikinci yarisi ilerlediginde biz bu karsithdin yavas yavas sona ermekte oldugunu disiiniyorduk ¢iinkl gergekten
uluslararasi alanda insan haklarinin, temel haklarin buyutk bir kodifikasyon dénemine tanik olduk. Tabi bunun
gecmisi ¢cok uzun degil belki pozitiflestirme, kodifikasyonun olusumu ama énimuizde bir pozitif metin varsa
insan haklarinin ne oldugunu séyleyen bu konuda daha rahat edersiniz, daha uygulamaya donik olarak hareket
edersiniz. Kaynagi konusunda temel haklarin ikinci bir catisma milli hukuk-uluslararasi hukuk c¢atismasi. Bu
catisma Avrupa diizeyinde veya evrensel diizeyde bdyle mi? Ona deginmek istemiyorum. Yani evrensellik ve
kilturel gorevlilik konularina girmek istemiyorum. Buradaki s6ziini etmek istedigim sey milli hukuk-uluslararasi
hukuk gatismasinda, bizim Twitter karari. Yani Anayasa Mahkemesi’'nin ¢ok kisa bir stire énce vermis oldugu
Twitter karari. Bu karardan hemen sonra Anayasa Mahkemesi’ne yéneltilen en blyik elestirilerden bir tanesi bu
kararin milli bir karar olmadidi. Bir kararin milli olup olmamasi nasil anlasilabilir? Birincisi bu kararin ardindaki
hukuk milli hukuk degil veya ikinci bir yorum milli menfaatlere uygun degil. Birincisi ise, yani milli hukuk yok
ise, 0 zaman onun arkasinda uluslararasi hukuk var demektir. Zaten Anayasa Mahkemesi’nin isi uluslararasi
insan haklar hukukunu uygulamak degil mi? Nereden ¢ikiyor bu; birincisi Anayasa’nin ikinci maddesinde insan
haklarina saygili devlet teriminden, ikincisi 90. maddedeki uluslararasi hukukun Ustinligiine referans yapan
hiikiimden, lgtinciisii de Anayasa’nin 148. maddesinde insan Haklar Avrupa Sézlesmesi kapsamindaki haklar
ifadesinin acik acik yer almis olmasindan kaynaklaniyor. Dolayisiyla milli hukuk-uluslararasi hukuk tartismasini biz
yaptik, yapiyoruz. Her (ilke demek ki bu tartismayi icsellestirerek devam edecek. insan haklarinin, daha dogrusu
temel haklarin icerigi itibariyle baktigimiz zaman, bir liste var elimizde. insan Haklar Avrupa Sézlesmesi’nde,
insan Haklar Evrensel Beyannamesi’nde, Medeni ve Siyasi Haklar Sézlesmesi’nde, Birlesmis Milletler ve
diger belgelerde yer alan hak ve 6zgurllkler listesi var. Yasama hakkindan ifade 6zgurligtne, adil yargilanma
hakkindan mulkiyet hakkina uzanan uzun bir liste. Ama biliyoruz ki biz, bu listelerde yer alan haklardan daha
fazla daha uzun bir miidahale listesi var. Yani bu hak ve 6zgurlikleri ihlal etme tipleri cok daha fazla. Ben hak ve
dzglirliiklerdense bu miidahaleler (izerine konusmaktan zevk alan bir hocayim, akademisyenim. Ornegin, yasam
hakkiyla ilgili 90’ yillarda ¢ok sayida faili mechul, gézaltinda 6lim, gézaltinda iskence, gézaltinda kayiplar gibi
olaylarla karsilastik. Bugin yok. Stkir yok. Ama bugin de toplanti ve gosteri yirlyUsleri sirasinda kafasina
isabet eden gaz fisegi ile yaralanan cocuklarimizin, genglerimizin dlimleri var. Cikan g&zler var. Yaralamalar var.
Yani miidahale bicimleri degisse de ve oranlari degismis olsa da sanki ihlaller devam ediyor gibi geliyor bana.

Evet, 1990l yillarin ¢cok énemli bir problemi uzun gézaltilardi. 30 giin, 45 giin. Devlet Glvenlik Mahkemesi
kapsamina giren suglar bakimindan gdézaltilar uzundu. Ben 8drenciyken gdzalti sliresi 90 giindi askeri rejimde.
Dolayisiyla bize gére iyilesme vardi. Ama tabii ki uzun gézalti demek ayni zamanda igskenceye davet demekti.
Bugin ne mutlu ki hem gézalti sureleri ¢cok kisaldi ve gbzalti sireleri bakimindan getirilen koruyucular artik
g0zaltinda iskence konusunu sifir olmasa bile belki sifira yaklastirdi. Yapilsa bile karakollarda bir takim kayitlar
bulunabiliyor. Ornegin bir kadinin karakolda déviilmesiyle alakali bir video kaydi basina yansimisti. Dolayisiyla
bunlar tespit edilebiliyor. Bunlar iyi seyler. Ama bazi seyler de devam ediyor sanki. Gdzaltinda karakollarda
degil de cezaevlerinde baska sorunlar var tabi. Fakat gbzaltina almadan énce yakalama déneminde hemen
bdyle otobuslerin, karanliklarin igcine gétirilen géstericiler ve orada kendilerine hakaret edilen insanlar ve darp
edilen insanlar da oldugu basina yansiyor. Tabi bunlar yargisallasmis konular degil. Adil yargilanmak konusunda
stikiir, Devlet Giivenlik Mahkemesi artik yok. Devlet Giivenlik Mahkemesi’nde askeri yargig vardi. insan Haklari
Mahkemesi Incal kararinda bu adil yargilanma hakkina aykiri dedi ve kaldirildi. Bundan memnunluk duyuyoruz.
Ancak adil yargilanma hakkiyla ilgili bagka ihlal iddialari ortaya atildi. Ornegin sahte deliller konusu, savunma
haklarinin kisitlanmasi konusu gibi. Bunlar da heniiz tam olarak karara yansimadigi i¢cin henliz daha bunlar
Uzerinde konusmak erken gibi gértintiyor. Haklar listemiz uzun. Bireysel haklar listemiz uzun. Ama ihlallerin listesi
gercekten ¢cok daha fazla uzun. Haklardan daha fazla ihlal trleri var. Tabi ifade 6zgurligi konusundaki ihlalleri
de gecemeyiz. Orada da hem Sayin Karakas’in az énceki konusmasinda belirttigi gibi, Dink davasina referansla
belirttigi gibi, alinmasi gereken bazi tedbirler heniiz alinmis degil. Simdi bu hak ve &zgirliklerin taninmasi
konusu anayasalarda, uluslararasi belgelerde hep oldu. Bizim 1924 Anayasasi’nda da, 61 Anayasasi’nda da, 82
Anayasasi’nda da farkli koruma rejimleriyle beraber yer aldi. Fakat gergekten korundu mu? Ta ki 6nce 87 yilina
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kadar diyelim, ondan sonra da 2010 yilina kadar. 87 yilinda ne oldu? insan haklari Avrupa Komisyonu’na Tiirkiye
bireysel basvuru yetkisini tanidi komisyonun (veya bireysel basvuru hakki tanidi.) Béylece aslinda Turkiye kendi
fotografini uluslararasi bir alanda gérmek igin bir adim atti. Yani benim fotografimi gekebilirsin dedi Komisyon’a,
insan Haklan Mahkemesi’ne. O kadar gok fotograf gekti ki Strazburg organlari, gok yoruldular. Ve dediler ki biraz
da kendi fotografinizi kendiniz ¢ekin. 2010 yilinda yapilan anayasa referandumunda, Anayasa Mahkemesi’ne
bireysel basvuru hakki tanindi. Bence gercekten ¢ok 6nemli bir devrimdir bu. Sessiz devrimdir. Hatta iste
Radikal’deki bir makalede bu sekilde nitelendirmistim. Pek o zaman Uzerinde tartisiimadi konusulmadi ama
sonuglari zaman igerisinde goriilecek. Simdi o tarihte dendi ki veya denmekteki aslinda Anayasa Mahkemesi’ne
bireysel basvuru hakki bazi davalarin insan Haklari Mahkemesi’'nin 6niine gelmesinin geciktirilmesi icin getirildi.
Yani Anayasa Mahkemesi’ne bir sorunlar ételeme, geciktirme fonksiyonu yuklendi, iddiasi dolasti. Bir bu var,
bir de Anayasa Mahkemesi cephesinden bakilacak olursa; Anayasa Mahkemesi de etkili bir bagvuru yolu
oldugunu kanitlamak istiyor. Bunu yakindan biliyorum, ¢tinki bu iki yillik yani referandumdan sonra bu hakkin
yurirlige girdigi tarih icinde Anayasa Mahkemesi’yle ¢ok yakin ¢alistim. Avrupa Konseyi’'nin “Yiksek Yargiyi
Guiglendirme” projesi cercevesinde Anayasa Mahkemesi ile gok sayida seminer yaptik. i¢ Tuzik yapiimasi
surecinde fikirlerimi s6yleme imkani bulmustum. Anayasa Mahkemesi’nin tabii ki etkili bir bagvuru yolu olma
kaygisi var. Ama bunu yapabilecek mi? Bir taraftan i¢ baski diyor ki sorunlan 6tele. GlnkU siyaset gayet
dogaldir. Benim sorumlulugumun ortaya ¢ikmasini istemem bir siyasetci olarak. Ama 6te yandan mahkeme
kalici, ayaklari Gzerinde durmak isteyen bir kurum; yani her seyi sekillendiren bir kurum degil tabi Anayasa
Mahkemesi ama, devamliligi saglamak, sabahtan beri ya da diinden beri konusulan hukuk glvenligini, istikrari
saglamakla yUkUmli, bunun araglarindan biri Anayasa Mahkemesi. Bu ikisi arasinda zannediyorum etkili bir
basvuru yolu olmak ile geciktiricilik fonksiyonu arasinda Anayasa Mahkemesi biraz gidip gelecek gibi geliyor
bana. Anayasa Mahkemesi peki nasil bir pratie sahip? 250 civarinda karar verdi bugline kadar. Bunlarin
cogu kabul edilemezlik karari. Gergekten kabul edilebilirlik sartlarini gok dar yorumluyor Anayasa Mahkemesi.
Dolayisiyla bagvurucularin bana gére haklarini da bu anlamda dar yorumlamig oluyor. Kabul edilebilirlik sartlari
bakimindan bir 6rnek vermem gerekirse; Onurhan Solmaz. Onurhan Solmaz bir transsekstiel. izmir'de yasiyor
ve Izmir'de bir gazetede bir yazi cikar. O yaziya gére izmir'deki transsekstiellerin polis tarafindan temizienmesi
cok iyi olmustur. Bu &zellikle 2020 Expo mucadelesi sirasinda polisin bu transseksuelleri temizlemesi, ortadan
kaldirmasi, strmesi ¢ok iyi olmustur seklinde transseksulelleri, escinselleri asagilayan bir yazi gikmistir.
Basvurucu da yerel mahkemeye basvurarak demistir ki benim hakkim ihlal edildi. Hangi hakkim? Ozel yasama
saygl hakkim. Daha dogrusu mahkemeye degil, savciliga basvurmustur. Savcilik da sorusturma agmistir yazar
hakkinda, demistir ki; kin ve diismanliga tahrik, iste farkli cinsiyet gruplan arasinda, insanlar tahrik eden bir
yazl bu demis, bu konuda bir sorusturma agmis ancak sonugta ifade 6zgulrligl yéniinde karar vermis savci
ve takipsizlik karari vermis. Anayasa Mahkemesi’ne basvurmus, bireysel basvuru yapmis bu basvurucu ve
Anayasa Mahkemesi konuyu 6zel yasama saygi hakki yéniinden yani hakarete ugramama, asagilama yéniinden
degil ama adil yargilanma hakki yéniinden inceleyip bu basvuruyu adil yargilanma hakkiyla ilgili bir problem
yok diyerek karara baglamis. Sunu demek istiyorum; Anayasa Mahkemesi’nde henliz daha insan haklari
duyarliigi galiba yavas yavas olusacak. Elestire elestire olusacak diye distiniyorum. Tabi bir de ikinci bir sey
daha var. Hazir iki tane insan Haklari Mahkemesi yargicini burada gérdiigiim icin, acaba biraz daha Anayasa
Mahkemesi’nin vermis oldugu kararlardan sonra yapilan basvurulara éncelik verebilirler mi? Biz de bir an énce
Anayasa Mahkemesi’nin fotografini, performansini gérmus olalim. Tesekkir ederim.

Oturum Baskani Baroness Scotland: Gergekten cok tesekkir ederim. Bu Avrupa Mahkemesi Yargici Profesdr
Lemmens’e muhtesem bir gecis oldu.

Prof. Paul Lemmens: Cok tesekkir ederim sayin bagkan, bayanlar ve baylar.

Benim de diger konugmacilarin gogu gibi sempozyumu diizenleyenlere tesekkir etmeme ve kendilerini adalet ve
hukuk devletinin sorun yasadigi bu zor zamanlarda sorumlulugu, tim baronun sorumlulugunu Ustlendikleri icin
tebrik etmeme izin verin. Bunun ¢ok iyi bir girisim oldugu kanisindayim. Ben yerel diizeyde ve Avrupa dlizeyinde
insan haklarinin korunmasi hakkinda bir seyler sdylemek istiyorum. Avrupa insan Haklar Sézlesmesi’'nin ve
Avrupa insan Haklan Mahkemesi ictihadi agisindan olmak (izere iki koruma sistemini degerlendirecegim. Bunu
kisisel bilgilerim isiginda yapacagim, burada séyleyecegim seylerin tamaminin Avrupa insan Haklan Mahkemesi
tarafindan temsil edildigini sdylemek yanlis olur. Meslektasim Isil da kesinlikle bu fikrimi paylasiyordur. Benim
yaklasimim mahkememiz tarafindan bircok kez ifade edildigi gibi paylasilan sorumluluk fikrine dayal olacak ve
yakin tarihli bir karardan alinti yaparak belirtiyorum ki, Sézlesme’nin 1. Maddesi uyarinca Sézlesme’de gilivence
altina alinan haklan uygulamak Ulusal makamlarin birincil sorumlulugundadir. Avrupa Mahkemesi'ne sikayet

mekanizmasi, insan haklarini koruyan ulusal sistemlere gére talidir. Ve bu ikincil karakter Avrupa Sézlesmesi’nin
bircok maddesinde kendini g&stermektedir. Gelecekte, Avrupa Korumasinin bu ikincil karakteri ve ulusal
korumanin birincil sorumlulugu, Avrupa insan Haklan Sézlesmesi’'nin Baslangic béliminin de bir parcasi
olacaktir. Bu yeni bir paragraf, gecen yil kabul edilen ancak 47 Uye Devletin tamami tarafindan onaylanmayi
bekleyen yeni Avrupa Sézlesmesi’'ne ek protokol araciligiyla Baslangi¢’a dahil edilecektir. Ulusal diizeyde insan
haklar korumasi ile baglayacagim. Bu 6ncelikle ulusal mahkemelerin gérevidir. Ulusal diizeyde etkili bir hukuk
yoluna bagli basina bir temel glivencedir Mahkeme bircok kez bireylerin bdyle bir hakka sahip olup olmadigi,
etkili bir ¢6zUm yolu sunan ulusal bir organ éniine getirilmesi haklarinin bulunup bulunmadidi sorusuyla karsi
karsiya kaldi. Etkin ¢6zim, sorunu ¢ézmeye ve uygun bir ¢6zim bulmaya yetkin bir organ dniine getirilmesidir.
Etkinlik illa ki davanizi kazanacaginiz anlamina gelmemektedir. Bagvuruyu incelemeye yetkili organin karar
vermek igin gerekli glice sahip olmasi ve prosediriin yeterli teminatlarinin saglanmasi demektir. Hepsinden
6énemlisi bagimsiz bir organ olmasi gerekir, zorunlu olmamakla birlikte bunun yargisal bir organ olmasi tercih
edilir. Ve bahsetmek istedigim en son unsur, etkinligin ¢ézimun hizlilgina baglh olmasidir. Bagvuru yolunun uygun
yapisinin agiri uzun siresi nedeniyle ortadan kalkmasi hi¢ de anlasiimaz degildir. Bir yandan siz etkin bir ¢dziime
erisim hakkina sahip olurken diger yandan da béyle bir ulusal bagvuru yolunun bulunmasi devlete de yararli
olmaktadir zira Sézlesme’de AIHM’ye basvurmadan énce ttim ulasilabilir ic hukuk yollarinin tiiketilmesi sarti da
yer almaktadir. Yani Strazburg mahkemesine yapilan bagvurular i¢in gegerli olan bu kabul edilebilirlik sarti, ulusal
sistemde bireyin etkin basvuru yolundan yararlandigi varsayimi tizerine kurulmustur. Bu kabul edilebilirlik sarti
nicin var? Ulusal makamlarin dizeni kendi hukuk sistemleri araciliiyla saglamalarina olanak tanimak igin. Asil
olarak, i¢ hukuk yollarinin tiiketilmesi iki anlama gelmektedir; ilki ulusal sistemde gerekiyorsa en tist mahkemeye
kadar tUm i¢ hukuk yollarini tiiketmek ve ikinci olarak ki bu bazen unutulur, bunu yaparken temel haklarin
ileri sUrllmesi. Yargilama boyunca insan haklari hi¢ akliniza gelmemisken tim ulusal prosedirlerin sonunda,
hala Strazburg var derseniz, cok geg olacaktir. Avrupa insan Haklar Sézlesmesi’ndekiler ile sinirli olmasa da,
mesela bunlar ulusal Anayasa’da belirtilenler de olabilecektir, Avrupa insan Haklart Mahkemesi'ne basvuru
yapmadan énce bu temel haklar diistinmeniz, daha da énemlisi 6ne stirmeniz gerekmektedir. Bagvurucunun
ic hukuk yollarini tiiketmesi zorunlulugunun bertaraf edildigi bazi durumlar da séz konusu olabilir. Ornegin, agik
bir ictihat bulundugundan dolay1 temyize gidildiginde basarili sonu¢ alinamayacagi kesin gorullyorsa sizden
oncekiler gibi kendi aleyhinize olacak bir kararin alinmasi i¢in bagvuruda bulunmak zorunda degilsiniz. Isil'in da
belirttigi ve benim de yineledigim gibi, sirelerin uzunlugundan dolayi etkin kanun yollar artik etkin olmayabilir.
Simdi Turkiye’deki durumuna donersek, meslektasimiz Anayasa Mahkemesi’nin yeni yetkilerinden bahsetti. Bu
mekanizma ¢oktan Strazburg’daki Avrupa Mahkemesi tarafindan 30 Nisan 2013 tarihli Hasan Uzun v. Turkiye
kararinda degerlendirilmistir. Bununla ilk kez Anayasa Mahkemesi mekanizmasi Avrupa Mahkemesi 6niine
getirildi ve Avrupa Mahkemesi i¢c hukuk yolunun bireyler agisindan ulasilabilir olup olmadigini degerlendirdi
ve cevap “evet” idi. Anayasa Mahkemesi’nin bagvurular etkin bir sekilde incelemek icin yeterli yetkisi olup
olmadigini da inceledi ve yine cevap “evet” oldu. Ayni zamanda Anayasa Mahkemesi’'nin yetkisinin kapsamini
da inceledi ve  Mahkeme’nin temel hak ihlallerinin varligini inceleyebilecegine karar verdi. Ayrica, Anayasa
Mahkemesi’nin 6zellikle hakimler tarafindan yapilan ihlalleri tazmin edebilecegine, gerektiginde davanin yeniden
gortlmesine karar verebilecegine veya tazminata hilkmedebilecegine dair karara varildi. Avrupa Mahkemesi,
Anayasa Mahkemesi’nde goérev alan hakim sayisinin basvuru sayisina oranla yeterli olduguna karar verdi ancak
bu durum hala bdyle mi ve Anayasa Mahkemesi de Avrupa Mahkemesi gibi kendi basarisinin kurbani mi olacak,
gbrilecek. Avrupa Mahkemesi son olarak Anayasa Mahkemesi’nin kararlarinin etkisi ve kapsami hakkinda
karara vardi. Buna gore, bu kararlar baglayicidir. Bu kararlar, lilkedeki tim makamlar tarafindan uygulanmalidir
ve muhtemelen bu durumla ilgili bir sorun ¢gikmayacaktir zira gegcmiste, politik agcidan hassas konularda dahi
Anayasa Mahkemesi kararlari hep uygulanmistir. O zaman varilan sonug suydu: Anayasa Mahkemesi etkili bir
ic hukuk yoludur ve bireylerin Strazburg’daki Avrupa Mahkemesi’ne bagvurmadan 6nce tiketmesi gereken
bir kanun yoludur. Sayin Uzun’un basvurusu, i¢ hukuk yolunu tiketmedigi gerekgesiyle reddedilmistir. Ancak
bunu belirttikten sonra Avrupa Mahkemesi 6nlem olarak sunu da eklemistir: Bu gegici bir degerlendirmedir.
Avrupa Mahkemesi, Anayasa Mahkemesi'ne basvuruda bulunacak kisilerin sikayetlerini inceleyecegine dair
nihai yetkiyi elinde bulundurdugunu ve Anayasa Mahkemesi’'nin etkin bir hukuk yolu olup olmadigina karar
vermek i¢in Anayasa Mahkemesi’nin i¢tihadinin kendi igtihadi ile tutarlihgini inceleme hakkini sakh tuttugunu
belirtmistir.

Turkiye'deki Anayasa Mahkemesi mekanizmasi ¢ok &nemli bir gelisme ve buna sonu¢ kisminda geri
dénecegim. ikinci olarak Avrupa diizeyinde insan haklar korumasindan bahsetmek istiyorum. Burada Avrupa
insan Haklar Mahkemesi’nin rolii ve yetkisi hakkinda cok fazla sdylenecek sey oldugunu diisiinmiyorum.
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Burada sadece Avrupa Mahkemesi’'nin yargisal bir denetimde bulundugunun altini gizmeliyim. Onun gorevi
yetkili ulusal makamlarin yerini almak ve yeniden karar vermek degildir, ama daha ziyade Avrupa Sézlesmesi
Isiginda verilen kararlarin gdézden gegirilmesidir. Yine de bu rollin hayati bir rol oldugu gergegini yadsiyamam.
Bu ¢ok temel bir rol. Yerel mahkemelerin gorevlerini dogru diizgiin yapmadidi veya kararlarini diizgiin bigimde
vermedigi durumlarda Avrupa Mahkemesi bireysel davalarda gok énemli olabiliyor. Daha genel bir diizeyde
Avrupa Mahkemesinin yorumlayici rolii daha énemli. Mahkemenin g&revi 47 Uye Ulkede uygulanabilecek bir
Avrupa standardi yaratmak. Réisin de zedelenmis insan haklari standardinin nétr bir gerceve olusturdugunu
belirtti. Bence bu ¢ok énemli. Bu standartlari yaratan her tir yonlendirmeye agik bir yerel mahkeme degil. Bu,
bireysel Ulkelerdeki siyasi uyusmazliklardan irak ve Avrupa Ustl standartlar Uzerinde karar veren bir Avrupa
Mahkemesi.

Sunu sdylemek isterim ki, Avrupa Mahkemesi tabi ki buradaki, Turkiye>deki tartismalarla ilgili olabilecek pek
cok davaya bakmakta. Avrupa insan Haklari Mahkemesinin bir hakimi olarak bir gekince koyma yikumluligim
var ve Turkiyeede halihazirda yasananlarla ilgili olarak fikir beyan etmemin dogru olmadigini distiniiyorum.
Ancak Avrupa Mahkemesinin igtihatlarina baktim ve birka¢ dava buldum, burada halihazirdaki durumla ilgili
olabilecek pek ¢ok dava var ve ben sadece bunlardan bir kagina higbir yorumda bulunmadan deginecegim.
ilki, yargi bagimsizigina iliskin olarak Sovtransavto Holdingsin Ukraynasya karsi actigi bir dava ve Ukrayna-da
bir Ticaret Mahkemesi 6niindeki sonradan Avrupa Mahkemesine basvuracak olan Rus sirketin taraf oldugu
prosedurlere iliskin. Avrupa Mahkemesi, yonetim tarafindan mahkemeye ve mahkeme baskanina Ukrayna
vatandaslarinin menfaatlerini korumalar yoniinde pek ¢ok sayida miidahalenin oldugunu tespit etmistir. Avrupa
Mahkemesi bunun bagimsiz mahkeme tarafindan yargilanma hakkina iliskin 6. maddeyi ihlal ettigi sonucuna
varmistir. ikincisi, bu sefer Rusya aleyhine olan Kudeshkina davasi. Bu dava 18 yildan daha fazla meslekte
olan hakimin sorusturmaci polisin gérevini kétitiye kullanmasina, yiiksek profilli bir davada hakimlik yapmasina
iliskin bir davadir. Ve bir noktada bu kisi davadan alinmistir. Hakim, bizim Hakimler YUksek Kurulu olarak
adlandirabilecegimiz kuruma mahkeme Baskaninin kendisi Uzerinde uyguladigi baskidan dolayi sikayette
bulunmustur. Bu sikayet reddedilmisti. Bu esnada U¢ rdportajda mahkemeler Uzerindeki siyasi baskiyi
elestirmesi nedeniyle bu kisi hakkinda disiplin sorusturmalar agilmis, kisi hakimlikten ihra¢ edilmistir. Avrupa
Mahkemesi bu durumun ifade 6zgurligine aykir olduguna karar vermistir. Karardan bir alinti yapmak isterim.
Verdigi réportajlarda durumdan endise duydudunu, hakimler Uzerindeki siyasi baskinin yaygin oldugunu
belirtmis ve eger yargi bagimsizligi muhafaza etmek ve kamu guivenini kazanmak istiyorsa bu problemin ciddi
olarak ele alinmasi gerektigini belirtmistir. Avrupa Mahkemesi tarafindan konunun ifade 6zgurligu bakimindan
ele almasi igin temel unsurlardan birisi budur. Diger karar, kamu gdrevlilerinin ve hizmet verenlerin tarafsizligiyla
ilgili. 2008 tarihli Giircistan isci Partisinin Giircistan aleyhine actigi dava sonucu verilen kararda, siyasi parti
parlamento secgimlerine katiimis, gerekli esigi asacak oy alamamis, bu nedenle parlamentoda temsil edilmemis
ve sonradan yerel se¢im komisyonlarina itiraz etmistir. Tabi ki bu itirazlar kabul edilmemistir. Daha sonra Avrupa
Mahkemesine bagvuru yapiimistir. Avrupa Mahkemesi, secim komisyonlarinin yapisi nedeniyle yerel diizeyde
bir ¢6zim alma imkaninin aslinda gergek bir imkan olmadigina karar vermistir. Zira bu komisyonlarda yer alan
kisilerin cogunlugunun, iktidardaki hikimet ve cogunluk partisiyle siki iligkileri bulunmaktaydi. Ve mahkeme,
bu durumun secilme hakkina aykiri olduguna karar verdi. Bu noktada, Mahkeme>-nin siklikla tim vatandaslarin
siyasi birtakim distincelerden arinmis esit ve adil muameleye tabi olmalari icin memurlarin, hakimlerin ve kamu
glcinu kullanan diger kisilerin politik tarafsizligini saglamanin gerekliliginin altini ¢izdigini belirtmesi dikkat
cekicidir.

Muhalefet partilerinin, gazetecilerin siyasi konugsma veya tartismalarda yaptigi elestirilerle ilgili bahsetmeme
gerek olmadigini diisiiniiyorum. Ornegdin devlet baskanlarinin elestirildigi bircok olayda, Avrupa Mahkemesi,
eger siyasetteyseniz her zaman elestiriye agik olmaniz gerektigi konusunda sayisiz karar vermistir. Eger
sicaga dayanamiyorsaniz, mutfaktan uzak durmaniz gerekir. Ozellikle eger iktidardaysaniz elestiriye karsi nasil
davranacaginiz konusunda kendinizi dizginlemelisiniz. Mesela ceza sistemini, siyasi hareketleri elestirenlerin
cezalandirimasini saglamak adina kullanmamalisiniz. Bu hususta, barisgil gdsteriler ve siyasi gosterilere karsi
reaksiyonlara iliskin de birgcok karar var, ancak zamanimiz yeterli olmadidi igin bunlara deginemeyecegim.
Burada sadece Avrupa insan Haklari Mahkemesi Genel Kurulu tarafindan yakin tarihte verilmis olan ve
Litvanyal ciftcilerin yaptigi gosteriler sebebiyle ana yollarnn ¢ giin boyunca kapatiimasini konu edinen bir
karardan bahsedecegim. Ciftcilik Uicretlerine, tarim Urlnlerinin fiyatlarina iliskin olarak hikiimetle bir uyusmaziik
yasanmaktaydi. Sonunda hiikiimetle uzlasma saglandi ancak sonrasinda hikiimet bu gosterilere katilanlar
hakkinda cezai takibat baslatti ve yollar kapatanlar yargilanarak sonrasinda askiya alinan cezalara carptirildilar.
Burada Mahkeme, protestolar esnasindaki trafigin engellenmesine daha fazla tolerans gosterilmesi gerektigine

ve sonrasinda gerceklesen cezai takibatin bununla 6lcill olmadigina karar verdi. Mahkeme, bunun dernek
kurma 6zgUrligunu ihlal ettigine 3’e karsi 4 cogunlukla karar verdi ve muhtemelen bu nedenle de Genel
Kurul’'un degerlendirmesine sunulmasi i¢in bu dava Genel Kurul’'un eleme panelince kabul edildi. Bu érneklere
devam edebilirim ancak bunun igin yeterli vaktimiz yok. Bu sebeple bazi sonuclari paylagsmak istiyorum. Etkin
bir yargi korumasi yalnizca insan haklari hukuku, bilhassa da Avrupa insan Haklar Sézlesmesi kapsaminda
bir gereklilik degildir. Bu, hukukun Ustinligl icinde énemli bir unsurudur. Ve Avrupa Mahkemesi hukukun
Ustinligu konusunda yasa koyucuya, uygulayiciya ve de yargi ile yarginin fonksiyonlarina dair birtakim fikirler
olusturmustur. Avrupa Mahkemesi hukukun Ustiinligi hakkinda ne sdylemektedir? Ornegin; hukuk devletinin
kamu makamlari ile olan uyusmazliklarin da yargi dntine géturilme hakkini icermektedir. Hukuk devleti zellikle
yargl bagimsizigi ve kuvvetler ayriligina iliskin olarak yapisal ve usuli teminatlar icermektedir. Ve sonug¢ olarak
kararlarin baglayiciligina saygl duyulmasi, kararlarin icra edilmesini gerektirmektedir. insan haklarinin etkin
olarak korunmasi, basta belirttigim gibi yerel mahkemelerde baglar. Bu Turkiye’de ¢ok 6zel bir prosedur olan
Anayasa Mahkemesi’ne basvuru ile oluyor. Ancak Anayasa Mahkemesi kararlari yine de Strazburg’daki Avrupa
mahkemesi denetime tabi olmaya devam etmekte. Her iki mahkemenin de ayni amaca hizmet ettigi ve birbirini
destekledigini belirtmek isterim. Anayasa Mahkemesi, yerel diizeyde diizeni saglayarak Avrupa Mahkemesi’'ne
yardimci olabilir. Avrupa Mahkemesi ise Anayasa Mahkemesi’ne temel haklarin yorumlanmasinda uluslar Ustl
rehberligini sunabilir. Birkag hafta dnce Anayasa Mahkemesi Baskani tarafindan yapilan bir konugmayi okudum.
Bu konusmada Anayasa Mahkemesi'nin insan haklari temeline derin bir bagllik ile Tirk vatandaslarina
karsi sorumluluk duygusunun ifadesini gérdiim. Ve uzaktan uzaga Anayasa Mahkemesi’ne derin bir yakinlk
duymaktayim ve kendisine metanet, bilgelik ve stiphesiz yaraticilik diliyorum. Tesekkurler.

Moderator Baroness Scotland: Ug konusmacimiza da cok tesekkiir etmek istiyorum, zira Anayasa Mahkemesi
hakkinda ve son olarak Avrupa insan Haklar Mahkemesine dair genel ve 6zel degerlendirmeleri aldik. Bu
siireyi sizlerin tartismaya katilmaniza olanak saglamak igin ayiryorum. izleyicilerden su ana dek 4 soru aldik,
hangilerinin katkida bulunmak isteyecegini 6grenmek adina ¢ konusmacimiza da bu sorular ydneltecegim.
Buyik ¢ogunlugu esas olarak dogrudan Yargic Lemmensse ydneltiimis, ancak onun konusmasinin sonunda
belirttigi gcekincelere binaen, Turkiye ile ilgili spesifiklik aramak yerinde olmayacaktir.

ilk soru, Uluslararasi insan Haklari metinleri, temel insan haklan ve 6zgrliklerine saygil olmanin yani sira,
devletlere ihlallere karsi 6énlem alma ve koruyucu bir ortam yaratma yUukimliligi de getirmektedir. Yani
modern insan haklari teorilerinde, devletler insan haklari konusunda inaktif olmamaldir. Bu dogrultuda Ulkeler
uluslararasi organizasyonlar, sivil toplum &rgutleri ve ulusal ve uluslararasi toplum tarafindan gereken énlemleri
etkin bicimde almaya ne sekilde ydneltilebilir veya zorlanabilir? Bu soruyu ilk kim cevaplamak ister, belki Réisin?

Réisin Pillay: Bu epey blylk ve ayni zamanda pratik bir soru ve b&yle olmasi da iyi bir sey. Kanimca ilk nokta
bunun ulusal dizeyde bir énlem olmasi ve bu sorumluluklarin kapsami, gerekli pozitif &nlemlerin alinmasi,
ihlallerin dnlenmesi, farkl aktérlerce ihlallere karsi koruyucu dnlemler alinmasi igin kamu otoriteleri ve hiikimet
tarafindan ulusal diizeyde ele alinmasi gereken bir husus. Avrupa Soézlesmesi ve diger mevzuat kapsamindaki
yukumlUliklerin uygulanmasi bakimindan bu pozitif dnlemlerin alinmasi ¢gok dnemlidir. Sivil toplumun ulusal
duzeyde bu yukimlilikler hakkinda hikimeti sorumlu tutmak adina ¢ok énemli roli bulunmaktadir. Bence
hikUmeti ikna ve mizakereler yoluyla, ve tabi bu konularda ulusal mahkemelerde gériilen davalarda avukatlarin
da sorumlulugu bulunmaktadir. Bu nedenle bu bahsedilen, bence, toplumun hiikiimeti ulusal sistem bakimindan
hesap verebilir kilmasina ve insan haklarini tam anlamiyla ve pek tabii uluslararasi mekanizmalarla, tabi bunlar
oldukea ikincil adimlardir, korunmasi igin tim ytukidmluliklerini yerine getirmesine iligkin olarak Ustlenilen kolektif
bir eylemdir. Ancak bence burada sivil toplumun, hukukgularin da roli vardir, ve bu sadece Avrupa Sozlesmesi
icin degil, iglerinde bulunduklari diger uluslararasi prosediirlerden Birlesmis Milletler S6zlesme Kuruluslarinin
yaptigi periyodik incelemelerde, 6rnegin hakimler ve avukatlarin bagimsizligi Gizerine 6zel raportér prosediiriinde
de vardir . Ancak bu prosedir, BM icindeki, Ulkelerin insan haklari yukumlultklerini yerine getirmesini, insan
haklarini korumasini ve insan haklarina saygi géstermesini denetleyen pek ¢ok &zel prosedirden sadece bir
tanesidir. Ve bunlarin timu sivil toplum ve hukukgularin hiikiimetlerin yiktmlilikleri nasil yerine getirdigine dair
sorumluluk alabildigi, analizlerini paylasabildigi prosedurlerdir.

Prof. Osman Dogru: Tabii ki ulusal sistemlerin giiclii olmasi insan Haklar Mahkemesi’nin isini kolaylastirr, ona
az is yukler. Sivil toplumun gicli olmasi, ulusal kurumlarin giicli olmasi daha dogrusu, ihlalin ¢iktigi yerde yok
edilmesi cok daha 6nemli, cok daha gii¢li bir sonug dogurabilir. Ben 6rnegin 1990’ yillarin ortasinda Tirkiye'de
bir milletvekili hatirliyorum. g isleri Bakanligr'nin éniine gidip bir pankart agmisti. Diyordu ki bu is yerinde iskence
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var. Ve kamuoyu ona doéndi. Nerede iskence? Aslinda herkes biliyor karakollarda, cezaevlerinde iskence
oldugunu. Nerede igkence, diye sordular. Manisa ¢ocuklar olayi ortaya ¢ikti. Manisa’da genc¢ yastaki insanlar
gbzaltinda iskence edilmislerdi. Bir duyarlilik olustu bdylece. Milli sistem her zaman, tabi ki etkili olabilir fakat
herkesi koruyucu olamayabilir. Dolayisiyla uluslararasi sisteme, uluslararasi asgari standartlara zannediyorum
daima ihtiyag var. GUnka milli sistem icerisindeki bazi gtigli gruplar kendi istemleri dogrultusunda bazi hak ve
Ozgurliklere agirlik verebiliyorlar, onlarin korunmasina agirlik verebiliyorlar. Ama uluslararasi sistem, tabi ki milli
sistem de bdyle olmali, uluslararasi sistemin zannediyorum daha objektif ve herkese esit muamele edecek
sekilde baktigini séylemek miumkiin gibi geliyor bana.

Prof. Paul Lemmens: Yerel otoritelerin énlem alip almadidina dair uluslararasi bir kontroliin mimkin olup
olmadigina, pozitif sorumluluk konusuna dair birkac sey eklemek ve bunu daha 6énce deginmedigim gegctigimiz
sene 16 Temmuz'da Tirkiye aleyhine verilen Abdullah Yasa ve Digerleri kararindan bahsederek yapmak
istiyorum. Bu karar, Diyarbakir’da her iki tarafca da siddet kullanilan gdsterilere iligkindir. Polis biber gazi
kullanmis ve o zaman 13 yasinda olan basvurucu, biber gaz kapsiilleriyle basindan yaralanmisti. Kendisi
Avrupa insan Haklar Mahkemesi’ne bir basvuru yapmis ve Mahkeme yalnizca biber gazinin kullaniimadigini,
gaz kapsiillerinin de gostericilerin Uzerine ateslendigini tespit etmistir. Mahkeme, davanin tim unsurlarini
analiz ettikten sonra basvurucu aleyhine kullanilan gicln bireylere kotih muamele yasadl kapsaminda
yerinde olmadigi sonucuna varmisti. Bu, bir bireyin haklarina yerel otoriteler tarafindan midahale edilmesine
iliskindir. Ancak Mahkeme bununla yetinmemis, Tirk devletinin pozitif sorumluluklarindan bahsederek, olayin
gerceklestigi tarihte, karardan alinti yapiyorum, Tirk hukuku gosterilerde biber gazi kapsull kullanimina iligkin
olarak herhangi bir 6zel dizenleme icermedigini ve polis glglerinin kullanimina iliskin herhangi bir talimat
bulunmadigini belirtmistir. Mahkeme, ayni zamanda Emniyet Genel Mudurligi tarafindan biber gazi kullanima
yonelik bir sirkilerin hazirlandigini da belirtmis. Ancak Mahkeme, biber gazi kapsullerinin diizgiin ve mesru
kullanimina ydnelik dnlemlerin arttirlmasi gerektiginin ve bunlarin kullanimi sonucu meydana gelebilecek 6lUm
ve yaralanma risklerini en aza indirime igin daha detayll mevzuata ve/veya yasal araglara ihtiyag oldugunun
altini cizmistir. Buna Mahkeme tarafindan kararin icraya iliskin bélimiinde deginilmistir. Bu, yeterli, mesru,
yasal mevzuat ¢cergevesinin saglanmasi yoluyla ge¢gmiste yasanan ihlallerin gelecekte engellenmesine ve pozitif
sorumluluklara iliskindir ve kararin bu kisminin icrasinin denetimi Avrupa Konseyi Bakanlar Komitesi’nin elinde.
Ve kanimca, uluslararasi insan haklari hukuku ve uluslararasi denetim, llkelerin pozitif sorumluluklarini yerine
getirmelerine katkida bulunabilir.

Moderator Baroness Scotland: Korkarim siiremiz sona eriyor ve hepinizin misaadesiyle, kalan g soruyu
tek soruda birlestirecegim ve gelecek yorumlarin mimkin mertebe 6z olmasini rica edecegim. Zira diger tirllu
izleyicilerimizin gitmekten vazgececegini diistiniyorum. Ydneltilen li¢ sorunun esas noktasi, ylksek diizeydeki
Turk gorevlilerin, hakimlerin, hikiimet kurumlarinda gérevli olanlarin, iddia edildigi kadariyla herhangi bir prosedur
olmadan goérevlerinden alinmalari. ikincisi, gogunluga karsi azinligin iradesinin nasil korunacagi sorusu. Bu
dengeyi nasil kurarsiniz? Ve sonuncusu, Tiirkiye Avrupa insan Haklari Sézlesmesi’ne taraf oldugundan onun
hikumleriyle bagh. Turkiye’nin bu hikimlere uygun davranmadigi fikrine iligkin olarak ne yapilmasi gerekir ve
uyumlulugu saglamak igin kullanilabilecek dnlemler nelerdir? Neredeyse cevaplanmasi imkansiz olan tg¢ soru
ve her birinizin 60 saniyesi var. Kim ilk olarak baslamak ister?

Prof. Osman Dogru: HSYK sorunu, yargi¢larin durumu... Orada yargi¢ tasfiyesi olmadi HSYK’da, sadece
calisanlarin yani sekretaryasindaki kisilerin gérevden alinmalari, degistiriimeleri s6z konusu oldu. Zannediyorum
2010 Referandumu ile kazaniimis olan veya yapilmak istenen seyden bir geri adim olarak degerlendirmek
mUmkan bunu. Belki ileride bunun bagimsizlik ve tarafsizlik baglaminda ¢ok daha sorun yaratacagini gdérmek
mumkin. Bence bir 6nemli sey daha var. Birka¢ ay sonra zannediyorum eylll veya ekim ayinda HSYK icin
yapilacak secimler. ikinci soruyu atlayayim. insan Haklan Mahkemesi kararlarinin icrasi ile ilgili Tirkiye neden
uyum saglamiyor? Tirkiye’nin insan Haklar Mahkemesi kararlarina uyum saglamasi isteniyorsa galiba
46. maddenin 3. ve 4. fikrasini Turkiye'ye hatirlatmakta yarar var. Yani siz mahkemenin kararlarina saygi
gostermiyorsunuz seklinde bir mesaj géndermekte yarar var. Tabi bu politik bir slirecti. Ama bu madde bu
hikumler hic uygulanmadi. Hig bir Ulke ile ilgili bildigim kadariyla uygulanmadi.

Prof. Paul Lemmens: Hakimler ve savcilarin gdrevlerinden allinmasi  hakkindaki U¢ soruyu kisaca
yanitlayacagim, daha dnce sdylediklerime ekleyecek ¢ok fazla bir seyim olmamakta birlikte, daha énce de
belirttigim gibi Avrupa insan Haklari Mahkemesi’nin hakimlerin temel haklarinin, ifade ézgurliiklerinin, veya
gbrevden alinma halinde yargilama esnasinda adil yargilanma haklarinin ihlal edildigini ileri strebileceklerini

belirten yeterince igtihadi bulunmakta. Mevcut duruma iliskin higbir sey séylemeyecegim. ikinci olarak azinligin
cogunluga karsi korunmasi, bu sorunun sorulmasi oldukga ilging. Belirtmek isterim ki Avrupa insan Haklar
Mahkemesi ictihatlarinda Sézlesme’nin Demokratik Toplum ibaresine oldukca sik génderme yapilmakta. Zira
insan haklarina yapilan miidahaleler ancak demokratik bir toplumda gerekli oldugu hallerde mazur gérilebilir,
demokratik toplumun &zelligi ise parlamentoda da ¢ogunluga sahip olmasi gerekgesiyle cogunlugun daima
kazanamamasini olanakli hale getiren kurallara sahip olmak degildir. Demokratik toplumun &zelligi, tim
insanlarin toplumda yer sahibi olmasi ve ayni zamanda azinhda karsi saygr duyuluyor olmasi yani azinhgin
Uzerine belli bir iradenin empoze ediliyor olmasi degil karsilikli diyalog olmasidir. Son olarak, Turkiye’nin Avrupa
insan Haklari Mahkemesi’'nin kararlarini uygulamiyor olmasiyla ilgili olarak, Tiirkiye, Mahkeme’nin kararlarini
uygulamakta sorun yasayan tek Ulke degil ve sizin de oldukga hakl olarak belirttiginiz Gzere, Sézlesme’nin
46. maddesi daha 6nce de bahsettigim lizere Bakanlar Komitesi’ne Avrupa insan Haklar Mahkemesi’'nin
kararlarinin yerine getirilmesi igin devletler tarafindan gerekli énlemlerin alinip alinmadigini kontrol etme yetkisi
vermektedir. Bu bir cesit hlikimetler arasi siyasi emsal degerlendirmesi. Ama tek mekanizma bu degil. Denetim
Bakanlar Komitesi’'nin esas yetkileri arasinda yer aliyor ancak, bir diger basvuru sahibi bagka bir davada benzer
bir sikayeti Avrupa insan Haklar Mahkemesi’ne getirecektir ve Mahkeme’nin yalnizca bu yeni basvuruyu
inceleme ve bir karar verme zorunlulugu olmasina ragmen, verdigi bu karardan ilk kararina gére bir gelisme
olup olmadigi ve bir dnceki kararinin uygulanip uygulanmadigi anlagilacaktir. Mahkeme daha fazlasini yapamaz,
emrinde herhangi bir kolluk kuvveti bulundurmuyor. Mahkeme “Avrupa Jandarmasi” degil ama zimni olarak
kararlarin heniiz icra edilmedigini belirtebilir.

Baroness Scotland: Ve son olarak Radisin..

Réisin Pillay: Elimden geldigince kisa ve &z cevap vermeye cgalisacagim. ilk sorunun basarili bir sekilde
cevaplandigini diistiniiyorum. ikinci soru ise azinliklarin korunmasiyla ilgili. Bence cesitli hassas gruplarin
korunmasi hakkinda gelistirilen igtihat, Avrupa insan Haklari Mahkemesi’'nin en biiyiik basarilarindan birisi.
Genellikle, ulusal sistemlerde bir veya birden fazla azinlik veya marjinal grupla ilgili olarak farkli uygulamalar var.
Mahkeme’nin i¢tihadi 6zellikle bu agidan ¢ok dnemli. Ayrica baska sézlesmelerin bulundugunu da unutmamak
gerekir. Ornegin, Birlesmis Milletler Her Tiirlii Irk Aynmciliginin Tasfiye Edilmesine Dair Uluslararasi Sézlesme,
Kadin Haklar Konvansiyonu ve belirli gruplarin ayrimciliga karsi korunmasina iliskin ve bunlar gibi bir ¢ok
sbzlesme daha bulunmakta. Avrupa insan Haklan Mahkemesi’nin kararlarinin icra edilmesiyle ilgili soruyu ise
daha detayl cevaplandirmak istiyorum. Profesér Lemmens’in da s6yledigi gibi, bence Avrupa Konvansiyonu
Sistemi kararlarin icrasinin daha etkili ve daha givenilir hale getiriimesi tim Avrupa Boélgesi Konseyi tarafindan
en fazla dikkat gerektiren konulardan birisi olarak kabul etmesi gereken bir sorun.

Ama bence hem ulusal hem de uluslar Usti bir bakis agisi oldugunu belitmek énemli. Kararlarin icrasinin
denetiminden Bakanlar Komitesi sorumlu. Ancak, kararin icrasi kendi basina ulusal seviyede gerceklesen bir
suire¢ ve kanimca Mahkeme kararinin yerine getirilmesini tegvik eden ulusal bir sistem kurulmasi igin birgok sey
yapllabilir. Tabi ki, bir devlet aleyhine bir karar verildigi zaman bunun uygulanmasi igin hangi énlemlerin alinmasi
gerektigini ulusal sistemin kendisinin belirlemesine olanak saglayan bir prosedir bulunmalidir. Ornegin; genel
onlemlerin neler oldudu, yeni bir kanuna gerek olup olmadigdi gibi, Bakanlar Komitesi’nin denetimine gelmeden
once, ulusal seviyede kararin etkin ve tam icrasini saglayacak Parlamento’yu, toplumu en iyi sekilde dahil eden,
hikimet tarafindan ilgili kisilerden, toplumdan hangi énlemlerin alinabilecegine iliskin basvurularin alinmasini
6éngdren, tahmin edilebilir bir prosedur olmalidir.

Moderator Baroness Scotland: Cok tesekkilr ederim.
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Moderator Baroness Scotland: It is my great honor, privilege to be asked moderate this session and | hope
we will be able to have an interactive discussion. We have three brilliant speakers who are real experts in this
field. Of course, Professor Paul Lemmens who is the European Court of Human Rights’ judge, Professor Dogru
who is at the Marmara University Faculty of Law Professor of Human Rights and last but not least Roisin Pillay
who is the International Commission of Jurists’ the Director of the Europe Program.

| intend to say only a few words in relation to introducing this session, many of you will know that | had a
privilege of being her Majesty’s Attorney General in United Kingdom. And that role is one where guardianship
of the Europe rule of law features at very highly. And | am deeply privileged to be in the same room with another
illustrious law officer Sir Edward Garnier who | think I’'ve known since my earliest days at the law when we were
only pupils together but we both know that the role of the Attorney General and Solicitor General in United
Kingdom is a challenging one. | think there was only one Solicitor General who is ever made Prime Minister
and | was reminded this morning by Edward that it was Spencer Perceval in 1809 who was assassinated in
central lobby and there has been | think one Solicitor General who committed suicide after doing the job. You
can see how easy and tempered it is. The Attorney General, Solicitor General in the United Kingdom have three
principle roles. The first is to be legal advisor to the Queen, Parliament and the Government; also the attorney is
the leader of the bar and superintends all the prosecutorial authorities in the country as well as being the lead
minister for over 2000 government legal services officers which as Harry Woolf took mentioned this morning
are responsible for making sure that there is compliance with the law in government. So that’s enough from me,
a guardian of the rule of law that was, and you never know, the guardian of the rule of law in the future, but as
a lay person as oppose to a government minister.

I am going to go fast to my left and ask Roisin to start this session. | hope to keep each speaker on quite tight
time limits. | am going to invite each to speak no more than 15 minutes so we have an opportunity for questions
and debate and hopefully we will have a real discussion. So, Raisin, to you first.

Roéisin Pillay: Thank you very much and on behalf of the International Commission of Jurists and | want to
thank very much the organizers of this conference for inviting us to participate and to congratulate them on the
excellent organization but most importantly on having the foresight and the taking responsibility to organize
such an important conference at this critical time. And | am also very privileged to speak in the company
of such a distinguished panel. In this presentation | will try to address issues of the connection between
international human rights law and the rule of law. In particular as regards the independence of the judiciary,
the role of the prosecution, the role of the legal profession and the role of civil society, in particular in regard to
protection of freedoms association and assembly.

For those of you who do not know the International Commission of Jurists, | should just briefly introduce us.
We are an NGO, an International Human Rights NGO established in 1952, some time ago now. As a global
organization of judges and lawyers and with the aim to protect in advance, protection of human rights through
the rule of law and so we are extremely interested in the topics being discussed today. Essentially | want to
make two basic points. First of all, the human rights protection is necessary for a meaningful protection of
the rule of law. Without protection of human rights, the rule of law loses much of its value for individuals in a
society. Meaningful protection of the rule of law requires the respect and protection for civil and political rights
such as those protected by the European Convention on Human Rights, The International Covenant on Civil
and Political Rights and including rights that allow for participation in public debate for example. But it also
requires protection of economic, social and cultural rights such as those which states have obligations to
protect under the International Covenant on Economic, Social and Cultural Rights; rights including the right to
food, to an adequate standard of living, to health care and to education. These are the conditions of individual’s
real participation in a society. | think that this links to the very interesting discussion we had yesterday about
economic development in the rule of law, the importance of such development for the rule of law. This is also
something that we can think of in the human rights law framework.

The second point | want to make is that the rule of law and especially the separation of powers is in its turn an
essential element of the protection of human rights and it is essential for the discharge of states’ international
human rights law obligations. Principles of the separation of powers of independence of the judiciary do not
exist simply as privileges for judges. They are instruments to guarantee that the courts provide justice to those
seeking to protect the rights and freedoms and international human rights law recognizes that the rule of law

and in particular an independent judiciary, an effective impartial prosecution and a strong and independent
legal profession are indispensable for human rights protection. The nature of international human rights law
through treaties such as the European Convention on Human Rights, the International Covenant on Civil and
Political Rights as well as the Customary International Law is that it places binding legal obligations on states.
But as such places obligations on all the institutions of the state; the executive, the legislature but also the
judiciary, prosecution and other public authorities. And so the judiciary and the prosecution are therefore,
essential actors in the protection of human rights in accordance with the State’s international obligations. Also
in international law the state has obligations not only the negative obligations to refrain from actively interfering
with human rights, in an unjustified way, but also has obligations to take positive measures to protect and fulfill
human rights. And this can require the state first of all to take measures in law to put in place the constitutional
framework, the legislative framework and the institutions that protect human rights and but also crucially in
practice that the laws must be implemented in a way that is effective, that is fair, that is non-discriminatory
and the laws must be enforced. Under practical measures must be taken to ensure Human Rights Protection
including practical things such as training in Human Rights of public authorities and providing guidance on
human rights to them.

Looking specifically at the role of an independent judiciary and human rights protection, of course a judiciary
is essential to human rights protection in many ways. It is the judiciary that applies international human rights
law in its decisions it opposes to right a fair hearing and its judicial vigilance is essential to protecting the rights
to liberty and freedom from ill treatment and detention. Also the judiciary enforces the principles of equal and
effective access to justice and the right to an effective remedy for violations of human rights. And as previous
speakers have pointed out, the right to a fair hearing in international human rights law, also requires the right to
hearing by an independent and impartial court or tribunal. And what this element of the right to a fair hearing
requires is first that the executive respects the independence of judges. The United Nations Human Rights
Committee for example which is the authoritative body that interprets the International Covenant on Civil and
Political Rights and in describing the right to a fair hearing under article 14 of the Covenant the Committee
affirmed the fairness of proceedings entails the absence of any direct or indirect influence, pressure, intimidation
or intrusion from whatever side and for whatever motive on judicial decisions. Put the right to a fair hearing also
requires an institutional and legal framework to be in place and that is implemented in practice for this right
to be realized. For a tribunal to be independent, so is to satisfy the right to a fair trial and the jurisprudence
and comments of International Human Rights Tribunals established that consideration should be given to
the manner of appointment of judges of the court, their term of office, their security of tenure, the conditions
governing their promotion, transfer, suspension and dismissal, the existence of safeguard against the external
pressure and the appearance of independence.

Further important obligation that is mentioned in this morning by Judge Karakas is that there is an obligation
under the right to a fair trial on the executive to respect the judgments of the courts and this of course is crucial
to the rule of law. And this have been emphasized inter alia by The European Court of Human Rights and the
importance of all State authorities to respect and to abide by the judgments and decisions of the courts, even,
this is a crucial point, even where they do not agree with them. Final point on this aspect to right to a fair trial
is in relation to the extent to which the right can be qualified. And all those certain aspects of the right to a fair
trial may be qualified in certain respects, it is very important to remember that the core of the right to a fair
trial and the independence and impartiality of the court, as part of the right to a fair trial, is an absolute right
from which no derogation is permitted even in times of emergency. This has been very clearly stated by the
United Nations Human Rights Committee. Also, to keep in mind, separate aspects of the importance of the
right to a fair hearing here, judges have rights to a fair hearing too. And it can be an important where there is
disciplinary action against a judge. The right to a fair hearing and in the termination of judge’s civil rights and
obligations in those proceedings can be a safeguard against arbitrary disciplinary action. And this is something
that the question that has arisen in cases before the European Court of Human Rights which | think some
of my colleagues may refer to later but there have been found to be violations of the right to a fair hearing
where judges have been dismissed through a process that was not officially independent. But also violations
of substantive rights of the judges such as violations of the right to freedom of expression where a judge was
dismissed following comments she made regarding the independence or lack thereof of the judiciary in her
country. | want to turn that quickly to role of prosecutors and their importance at human rights protection.

Respect for human rights also presupposes a strong prosecutorial authority and in charge of investigating,
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prosecuting criminal offenses with objectivity and impartiality and the key aspects of international human
rights law here is the duty to investigate. Under international human rights law, states have duties to investigate
allegations of certain gross violations of human rights and in appropriate cases to bring the perpetrators of those
violations to justice and to provide effective remedies for the victims or their relatives. These obligations arise
for example in relation to violations of the right to life, to freedom from torture. These investigations must be
independent, they must be through, they must be prompt and they must be effective. The prosecution services
of course are essential in safeguarding these rights. An important documents on this which is mentioned
by the special rapporteur this morning is the U.N Guidelines on the Role of Prosecutors which recognizes
the important role of prosecutors in protection of human rights and the duties that the prosecutors have in
carrying out their functions impartially and objectively. It also places obligations on government not to create
an environment in which prosecutors can carry out their functions with an intimidation, hindrance, harassment,
improper interference or unjustified exposure to civil, penal or other liability. And a crucial provision in the
UN Guidelines on Prosecutors is Guideline 15 which states the prosecutors should give due attention to the
prosecution of crimes committed by public officials particularly corruption, abuse of power, grave violations of
human rights and the other crimes recognized in international law.

A third pillar of the criminal justice system which | want to refer to is the profession to which many people here
in this room belong, is legal profession. And | can perhaps address the will of the legal profession in human
rights protection succinctly by saying that lawyers are human rights defenders. Even if it does not feel every
day when the lawyers working always feel like they are human rights defenders but lawyers play an essential
role in protection of human rights in many ways. And this is recognized by international human rights law.
This law recognizes for example the right of effective and confidential access to a lawyer in detention within a
reasonable time as an aspect to right to liberty. And the importance of access to a lawyer in detention in order
to protect against ill treatment, the right to an effective defense as an element of the right to a fair trial and the
importance of access to justice and right to an effective remedy which is also a right which the legal profession
contributes to realization of. And these rules under duties of lawyers to protect human rights are recognized by
the United Nations’ basic principles on the rule of lawyers. And it is important that those principles recognizes
that lawyers have responsibilities to protect human rights. But it also affirms that states have an obligation to
support the independence of lawyers arising from this important function that lawyers perform. They have an
obligation to ensure that lawyers are able to perform all of their professional functions without intimidation,
hindrance, harassment or improper interference. And that lawyers are not identified with their clients’ causes.

| want to say very briefly that a civil society has a significant role to play within a democratic rule of law society
and this is reflected in international human rights law. In rights to, in particular freedom of association, assembly
and expression. And International Human Rights Law recognizes the particular importance of these rights in a
democratic society. The Human Right Committee has noted the existence of operational associations including
those which peacefully promotes ideas not necessarily favorably received by the government or the majority
of the population is a cornerstone of a democratic society. The European Court of Human Rights has taken a
similar line and has therefore emphasized the principle that only the most convincing and compelling reasons
can justify restriction on these freedoms. We also have the United Nations Declaration on Human Rights
Defenders which underlines the importance of participation of everyone in the development in discussion of
principles and ideas concerning human rights under advocacy.

In conclusion, | want to make three general points about the value, perhaps, of International Human Rights Law
and as a framework for addressing threats to the rule of law. The first very important point is that human rights
are universal and they are not, | think it is widely accepted now, that human rights are not a western notion. They
accord to all human beings in all societies irrespective of citizenship, culture, politics or religion. And the Universal
Declaration of Human Rights which grants the Modern International Human Rights Law framework is a universal
instrument accepted around the world. And | think there is potential for human rights law to provide a mutual
framework within which difficult and sensitive and political issues can be discussed and debated and assessed
in terms of this mutual legal framework. Second point is that international human rights law can help to address
the argument which is frequently made that interference with the rule of law and is necessary to address some
imperative public policy interests and whether that be the interest of security or the results of an economic crisis etc.
Because International Human Rights has a very clear framework for when a restriction on particular rights may be
permissible which rights are never permitted to be restricted under circumstances in which rights can be derogated
in states of emergency and it limits these kind of limitations and derogations extremely strictly.

And the third point to make which perhaps will come to some of the presentations by the other speakers is
that there is a system of enforcement and supervision of international human rights law which it is important
that needs to be supported by national implementation but also needs to be used by all of us to make this
International Human Rights Law effective. Thank you.

Moderator Baroness Scotland: Firstly | say thank you very much for that timely intervention. Now | am now
going to turn to Prof. Osman Dogru who has specialized in constitutional issues in particular in relation to
human rights and | think you, Professor now have 15 minutes until 12:40

Prof. Osman Dogru: Our topic is the “Protection of Fundamental Rights”. Two concepts, Fundamental Rights
and Protection. Truthfully, there are discussions regarding these two topics explicitly or implicitly in Turkey.
These discussions take place mostly in the media rather than the academic world even the exact terminology is
not used. First, | will explain my general thoughts about Fundamental Rights and then | will try to make certain
evaluations regarding the protection of fundamental rights especially in Turkey.

The conflict regarding the source of the Fundamental Rights is a conflict of a very long period. The conflict of
natural law and positive law as you all know. Is natural law the source of the fundamental rights? If we resort
to Antigone and Sophocles, they have agreed that there were natural laws above the laws that the king had
laid down. When the 20th century had arrived and when the second half of the 20th century had passed, we
believed that this contradiction was slowly ending because we actually have witnessed the codification of
fundamental rights and civil rights in the international arena. Although the emergence of the codification does
not root back for a long time, if there is a text in front of you which lays down what is human rights it will comfort
you and you will take action. Another conflict regarding the source of the fundamental rights is the national-
international law conflict. | don’t want to dwell on whether this conflict is similar at European or international
level, The issue | want to emphasize is the recently held Twitter decision of the Supreme Court. One of the most
prominent critic regarding this decision is that it is not national. How can one understand whether a decision is
national or not ? First of all whether the decision is based on national law and secondly whether it contradicts
the national benefits have to be taken in consideration. If national law is not the source of the decision it means
that international law is. Is it not the duty of the Supreme Court to apply international human rights law ? This
duty derives from the term “State which is respectful to human rights in the Art. 2 of the Constitution, from the
provision referencing to the supremacy of international law in Art 90 of the Constitution and lastly from Art 148
of the Constitution clearly stating that the rights under the scope of International Human Rights. Therefore we
have done the discussion regarding national and international law and we are pursuing it. This shows that every
State will pursue such discussion by internalizing it. We have a bill stating the content of the human rights,
fundamental rights actually. Bill of rights and freedoms exists in the European Human Rights Convention,
Universal Declaration of Human Rights, International Covenant on Civil and Political Rights, United Nations
and other documents. This bill contains many rights such as Right to Live, Freedom of Speech, Right to a Fair
Trial and Property Right. However we realize that there is a longer bill which contains the violations rather than
the rights itself meaning that violations against such rights and freedoms are widespread. | am a professor, an
academic who prefers to talk about these violations rather than the freedoms. For example, we have withessed
unsolved murders, death under custody, torture under custody, losses under custody in the 90s. Thank god
these do not exist today. But today our children, youth are killed, gone blind and injured because they were
hit by a gas capsule in their heads during meetings and demonstrations. It seems to me that even though the
types and number of violations have changed infringements still continue.

Indeed one of the most important issues in the 90’s was long detention period, they continued for 30 to 45 days.
This period was long especially for crimes that fall within the scope of State Security Courts. When | was a
student, the detention period was 90 days under the military regime therefore there was an improvement in the
90’s compared to us. Of course long detention period meant invitation to torture. Today, fortunately detention
periods have shortened and tortures under custody is nearly non-existent if not disappeared completely. If
torture is performed under custody, records can be found in the police office. For example, a footage about a
woman being beaten was reflected in the press, meaning that these events can be identified. These are good
things. However, issues regarding custody in a prison are still going on. Protestors taken away, people being
insulted and hit during the capture period before custody are also reflected in the press. Of course these
issues are not judicialised. Fortunately, State Security Court no longer exists. There used to be a military judge
in the State Security Court. The Human Rights Court ruled against the State Security Courts in the Incal case
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stating that it was against the right of fair trial and thus it was abolished. We are content about this. However
other claims regarding the violation of the right of fair trial was raised. For example, the falsified evidence and
the restriction of right to defence. It is too soon to talk about these issues since they are not still finalized.
Our list for bill of rights and individual rights are long, however the list of violations are longer. There are
more types of violations than rights. We cannot disregard the violations regarding freedom of speech. As Ms.
Karakas has emphasized in her speech before, in reference to the Dink case, the necessary measures have
not been imposed yet. The recognition of the rights and freedoms took place in constitutions and international
documents. In the 1924, 1961 and 1982 Constitutions the rights and freedoms took place with different kinds
of protection regimes. But were they really protected? What happened in 1987 ? Turkey authorized the right
to individual application before the European Commission of Human Rights. Thus, Turkey took a step to see
its own picture in the international arena. In other words, Turkey allow the Commission, the ECHR to take its
picture and the Strasbourg bodies became tired of taking pictures. And then, they said “take your picture
yourself”.

With the 2010 referendum, the right to individual application was vested before the Supreme Court which can
be deemed as a revolutionary act. It is a silent revolution as | stated in an article published in Radikal. At that
time discussions regarding this matter was not made enough but the consequences will be seen in time. At
that time the alleged claim was that, the reason why the right to individual communication was vested before
the Supreme Court was to delay the process of applying to the Human Rights Court. Further, the Supreme
Court also wants to present itself as an efficient remedy. | know this because after the referendum in 2010 in
this two years | worked very closely with the Supreme Court. We organized many seminars with the Supreme
Court regarding the “Empowerment of the Higher Judiciary” project. | had the chance to present my thoughts
during the enactment of the by-law. The Supreme Court of course has the concern about being an efficient
remedy but will it make it through? On one hand, the internal pressure directs to postpone the problems
because of the politics. It is very natural that one does not want to be kept responsible as a politician. But
on the other hand, the Supreme Court is a permanent and detached institution. It has the duty to provide
protection and stability of law. The Supreme Court will probably struggle between the efficient remedy and
deleterious effect. The Supreme Court has concluded approximately 250 decisions until today, most of them
being consisted of inadmissibility. The Supreme Court has a close interpretation regarding the inadmissibility
conditions, meaning that it also closely interprets the rights of the applicants. Onurhan Solmaz can be given
as an example regarding the admissibility conditions. Onurhan Solmaz is a transsexual and he is living in izmir.
One day an article in the newspaper was published stating the cleansing of transsexuals and sending them
away from izmir by the police has been a good move, especially during the Expo 2020 conflict. The applicant
applied before the local court, more precisely the prosecution office, claiming that his right to privacy was
violated. The prosecution launched an investigation about the writer and claimed that the news was inciting
to hatred and hostility between genders. The investigation was concluded towards the freedom of speech and
the prosecutor declared to proceed no further. The applicant applied to the Supreme Court under the right
to individual application and the Court considered the application as an infringement of the applicant’s right
to fair trial, but not as the infringement of the right to privacy. He concluded by stating that no violation was
found. What | am trying to say is that the understanding of the Supreme Court about human rights will progress
slowly with the criticism. Indeed, there is second issue that | want to address especially before two judges of
the ECHR. Is it possible for the Human Rights Court to give supremacy to the applications finalized by the
Supreme Court, so that we can observe the performance of the Supreme Court. Thank you.

Moderator Baroness Scotland: Thank you very much indeed. That’s a perfect way to Professor Lemmens as
European Court Judge

Prof. Paul Lemmens: Thank you very much Madam Chair and ladies and gentlemen. Let me also like most
of the other speakers thank the organizers but also congratulate them for taking up their responsibility, the
responsibility of whole bar, | would say in looking at difficult times or in difficult times when justice and rule of
law are in trouble. | think it's a very good initiative.

| would like to say something about human rights protection at the domestic and European level. | will look at
the two systems of protection from the point of view of the European Convention on Human Rights and from
the point of view of the European Court of Human Rights’ case law. | will do that in my personal capacity, |
cannot say that whatever | am saying here this is representative of the European Court of my colleague issue

will certainly agree with that. My approach will be based on the idea of the shared responsibility as it has
been expressed many times by our own court and | quote from a recent judgment by virtue of article 1 of the
Convention, the primary responsibility for implementing and enforcing the guaranteed rights and freedoms is
laid on the National Authorities. The machinery of complaint to the European Court is thus subsidiary to national
systems safeguarding human rights. And this subsidiary character is articulated in the number of articles of
the European Convention. In the future, this subsidiary character of the European Protection and the primary
responsibility of national protection will be part of the Preamble of the European Convention on Human Rights.
That new paragraph will be included in the Preamble through a new protocol to the European Convention
which has already been adopted last year but which is awaiting ratification by all 47 Member States.

Let me start with the human rights protection at a domestic level. Primarily the role for domestic courts. This
is a fundamental guaranty in itself, the right to an effective remedy at domestic level. The court has had many
times to deal with the question whether or not individuals did have such a right, whether they could bring
human rights complaints before a domestic organ that offered an effective to remedy. An effective remedy
means that there’s a possibility to bring a complaint before a body that that body is able to deal with complaint
and it is also able to grant appropriate relief. Effectiveness does not mean that you necessarily win your case.
It means that the organ competent to examine the complaint has sufficient powers to grant relief and that
the procedure offers also sufficient guarantees. And above all it should be an independent body therefore
preferably but not necessarily a judicial body. And the last element | would also like to say that the effectiveness
depends on the speediness of the remedy. It is not inconceivable that the adequate nature of the remedy can
be undermined by its excessive duration. On the one hand, you have this right to effective domestic remedy
and on the other hand if there is a such a domestic remedy it helps the state because then there is another
requirement in the Convention that says before you can complaint to the European Court, you have to exhaust
the available domestic remedies. So this admissibility requirement for applications to the Strasbourg Court is
based on the assumption that individuals do enjoy international system the right to an effective remedy. Why
is there this admissibility requirement in order to make it possible for the domestic authorities to put meters
right through their own legal system? The obligation to exhaust domestic remedies means in essence two
things; you must go through the national system if necessary all the way up to the highest court to exhaust
the domestic remedies and secondly, this is sometimes forgotten, you must also invoke fundamental rights
while you are doing that. You cannot say at the end of the whole domestic proceedings without any thought
about human rights and say ‘there is still Strasbourg’ then it’s too late. You must have thought of fundamental
rights not necessarily those of the European Convention perhaps those of the of the domestic constitution
but you must think them and even more invoke them before you will be able to make a complaint to the
European Court. There may be sometimes circumstances that absolve an applicant from the obligation to
exhaust domestic remedies. For instance when it is clear that you have no chance of winning your case when
you are going to appeal if there is a clear case law, you should not do as others and get a judgment that clearly
will be unfavorable to you. It could also be Isil has already pointed to that proceedings and | have also repeated
it already that effective remedies are no longer effective because of the long duration of the proceedings.

Now let me turn into the situation in Turkey and our colleague has spoken about the Constitutional Court
under its new powers and this mechanism has already been evaluated by the European Court in Strasbourg
and more specifically by a decision of 30th of April of 2013 in the case of Hasan Uzun v. Turkey. It was
the first time that the Constitutional Court mechanism came before our European Court and the European
Court examined whether the domestic remedy was accessible to individuals, the answer was “yes”, whether
the Constitutional Court had enough powers to effectively examine complaints: “yes”, so was again “yes”.
It also examined what the scope of the Constitutional Court’s competence was and it found that the Court
could examine whether there had been a violation of fundamental rights. And it could also provide a redress
specifically with respect to violations committed by judges it could decide that the case to be re-opened or
it could also decide that compensation be awarded. European Court also found that the number of judges
serving at the Constitutional Court seemed sufficient to deal with the number of applications that of course
remains to be seen where this is still the case and where the Constitutional Court will, not like the European
Court in Strasbourg, become a victim of its own success. Finally the Court in Strasbourg said about the scope
and the effect of the Constitutional Court’s decisions. These decisions are binding. They should be respected
by all authorities in the country and a priori there is no question that will not happened because in the past
Constitutional Courts judgments have been respected even in politically sensitive issues. So the conclusion
was that time; this is an effective domestic remedy and it must be exhausted before individuals can come to the
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European Court in Strasbourg. Mr. Uzun had not done that therefore his application was declared inadmissible
but after having said that the European Court added a word of caution. This is only a provisional evaluation.
The Court emphasized that it retained its ultimate power of review in respect of any complaints submitted by
applicants who in the future would have gone through the Constitutional Court procedure and it then reserved
the right to examine the consistency of the Constitutional Court’s case law with its own case law to conclude
whether or not the Constitutional Court indeed provided an effective remedy.

This is a very important development, this Constitutional Court mechanism here in Turkey and | will come back
to that in my conclusions. Let me say something secondly about human rights protection at the European
level. | don’t think that | should say too much about the role and the competences of the European Court of
Human Rights. | would just like to underline that the European Court exercises a judicial supervision. Its task
is not to take the place of the competent national authorities and to decide the original claim anew but rather
than | would say simply to review decisions that have been taken in the light of the European Convention.
Nevertheless | will of course not deny that this role of the European Court is not an essential one. That role
is an essential one. In individual cases the intervention of the European Court can be highly important where
domestic courts have not done their work properly or their decisions have not been properly implemented. And
on a more general level the European Court’s interpretative role is important. The role of the European Court
is to set up an European Standard, minimum standards applicable in all 47 Member States. And Roisin has
indicated to defected Human Rights Standards provide a neutral framework. | think that is very important. It is
not a local court that may be subject to all source of influences that sets up standards. It is a European Court
far away from the political disputes in individual countries that decides what are the Pan-European standards.

I would like to say that the European Court, of course, handle down may many cases that might be relevant
for our discussions here on the situation in Turkey. As a judge of the European Court of Human Rights | have a
sort of obligation of reservation and | find it inappropriate to express an opinion on what is currently going on in
Turkey. But | looked at the case law of the European Court and | found number of cases, there are many cases
that could be relevant for the situation and | would just like to go through a number of cases without many
comments. A case Sovtransavto Holding v. Ukraine first on the independence of the judiciary which involved
proceedings before a Commercial Court was in Ukraine involving a Russian company which was the applicant
company before the European Court. The European Court noted that have been numerous interventions by
the executive including the President to the courts, the domestic courts urging them to defend the interests
of Ukrainian nationals. The European Court found a violation of article 6 on the right to an independent court.
Secondly a case against Russia this time Kudeshkina v. Russia about a judge, a person who was a judge
about more than 18 years and who was appointed to sit as a judge in an high profile case concerning abuse
of power of a police investigator. And at a given moment, this person, this judge was removed from the case.
She complained to what we would called High Judicial Council about pressure put on her by the President of
her court. That complaint was dismissed. Into the country disciplinary proceedings were started against her
which ended in her being removed from the judiciary because in the meantime in three interviews she had
criticized the political manipulation of courts. The European Court found violation of that person’s right to
freedom of expression. | would like to quote something from the judgment. (Where is it? Yes.) Her interviews
referred to a disconcerting state of affairs and alleged that instances of pressures on judges are common
place and she said that this problem had to be treated seriously if the judicial system wants to maintain its
independence and enjoy public confidence. This was one of the main elements for the European Court to find
this was a very important issue of freedom of expression. Then about the neutrality of civil servants and public
services. A judgment of 2008 in the case of the Georgian Labor Party v. Georgia about the political party that
participated in the parliamentary elections that it not get enough votes to get over the threshold therefore was
no longer represented in parliament and then complaint to local election commissions. The European Court
found, of course the complaints were dismissed, after there was then the application to the European Court.
The European Court found that the possibility to obtain redress at the domestic level was in fact not a real one
because of the composition of this electoral commissions. Where there was a clear majority of people who
had direct links with the existing government, the government in power and the majority party. And the Court
found that this was a violation of the right to be elected. And it is interesting to note that in this judgment the
Court also said that it has often underlined the necessity to maintain the political neutrality of those civil service,
judges and other persons in state service who exercise public authority so is to ensure that all citizens receive
equal and fair treatment that is not vitiated by political considerations.

I don’t have to mention cases about criticism by journalists, by opposition parties in the area of political speech
or debate there are numerous judgments including for instance criticism on heads of state or government
where the European Court has always emphasized if you are in politics you should stand criticism. If you
can’t stand the heat, stay out of the kitchen. Especially also if you are in power, you should exercise restraint
in reacting to criticism. Do not for instance use the criminal system so that criminal sanctions are imposed on
those who criticize political actions. Peaceful demonstrations also a number of judgments about reactions
to political demonstrations because of the lack of time | would not get to it. | would like to just indicate that
very recently a case relating to demonstrations has been referred to the Grand Chamber of the European
Court Human Rights that was about the farmers in Lithuania who had blocked major roads during three days.
There was a dispute with the government on farming prices, price of agricultural products, finally they got the
settlement with the government but then afterwards the government put in motion the criminal mechanism
and those who had participated in the blockade were convicted and they received sentences which later were
suspended and here again the Chamber of European Court found that the authorities should have shown the
bigger degree of tolerance towards the disruptions during protests and that criminal proceedings were not a
proportional response. The Chamber found a violation of the freedom of association but it was with a majority
of 4 against 3 and this is probably also one of the reasons why the filtering panel of the Grand Chamber has
decided to accept this case for a review by the Grand Chamber. | could go on and on but we do not have the
time | would like to come to some conclusions. An effective judicial protection is not only a requirement under
human rights law in particular under the European Convention on Human Rights. It is also an important element
of the rule of law. And the European Court itself has developed quite some ideas on what the rule of law is
applicable to the legislature the executive and also to judiciary and the functions of the judiciary. What has the
European Court said about the rule of law for instance that the rule of law implies a right of access to courts
for adjudication of disputes including disputes with public authorities? It implies structural and procedural
guarantees in particular judicial independence and separation powers. And finally it implies a respect for the
binding force of judgments, a right to obtain the execution of judgments.

The effectiveness of the protection of human rights depends as I've said in the beginning in the first place under
domestic courts. In Turkey this means in a very special way on the Constitutional Court. The decisions of the
Constitutional Court however remain subject to the European supervision by to Strasbourg Court. | would like
to say that both courts, the Constitutional Court and the European Court serve the same purposes and can
mutually reinforce each other. The Constitutional Courts can reinforce, can help the European Court by setting
things straight at the domestic level. | do believe that the European Court can assist the Constitutional Court
by offering its supranational guidance as to the interpretation of fundamental rights. | read a speech given by
the President of the Constitutional Court some weeks ago. In which | saw and read an expression of a deep
commitment to the cause of human rights and of a sense of responsibility of the Constitutional Court vis-a-vis
Turkish citizens. And in distance | feel very much sympathy for the Constitutional Court and | wished it firmness,
wisdom and undoubtedly also some creativity. Thank you.

Moderator Baroness Scotland: | want to thank our there contributors very much because of course we had
the general and specific relation to Constitutional Court last but not least the European Court of Human Rights.
| have this period to able you to have a contribution to the debate. We have been asked four questions from
the audience so far | am just going to address them to each of our three speakers to see which wants to make
a contribution. The number of them had been directed basically to Judge Lemmens but | take into account the
strictures that he indicated just at the end of his remarks, a degree of specificity in relation to Turkey may not
be entirely wise.

The first question that were asked is International Human Rights texts places obligations on States not only
to respect fundamental rights and freedoms but also to take measures to prevent violations and to show a
protective environment. It means in modern theories of human laws, States are not supposed to be inactive
with respect to human rights. Accordingly, how can States be impaled or obliged to take action by international
organizations, NGO’s and the national and international community to take necessary measures in any effective
manner? | don’t know who wants to go first on that maybe Réisin.

Roisin Pillay: Well that’s a very big question and it’s a practical question | think which is a good thing. Well
| think the first point is that this is a measure of national implementation and which needs to be addressed
as a national level by all of the different actors, for the public authorities, for the executive to understand the
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full extent of their responsibilities and to take positive measures and to prevent violations, to protect against
violations. It is extremely important that those positive measures be put in place for obligations under the
European Convention and the other instruments. Civil society has an important role at the national level in holding
government to account for those obligations. | think through persuasions and advocacy with government and
then lawyers of course also have a responsibility through litigation of these issues in the national courts. So this
is a collective exercise, | think, for a society to hold government to account within the national system and for
the full range of its obligations to protect human rights then of course through the international mechanisms
but they are very much the second step. But there is also | think a role for civil society, for the legal community
and in the international supervision processes that they are, not only the European Court, of course, but also
the periodic reviews by the United Nations Treaty Bodies for example the special procedure such as the special
rapporteur on independence of judges and lawyers. But she is only one of the many special procedures that
exist in the UN to supervise the respect, the protection and the fulfillment of States’ human rights obligations.
And these are all processes in which civil society and the legal profession can engage provide their analyses of
how governments fulfill their obligations.

Prof. Osman Dogru: Of course strong national systems ease the Court of Human Rights’ job, load less work
on it. Strong civil society, strong national authorities, more precisely annihilation of infringements where they
occur may brought stronger results. For example, | remember a member of parliament in Turkey in mid 1990s.
He had unfurled a banner in front of the Ministry of Interior. He was saying that there is torture in this workplace.
The public opinion turned to him asking where torture is. Actually, everybody was aware of the torture in police
stations, prisons. They asked him where the torture is. So, Manisa children incident has occurred. Very young
people have been tortured under surveillance. Thus, an awareness was created. National system of course
might be always effective but might not be protective to everyone. Hence, | suppose that there is always a need
for international system and international minimum standards. Because some powerful groups within national
system may concentrate on some particular rights and freedoms. However, international system, of course
national system should be the same, international system seems to be more objective and treat more equally.

Prof. Paul Lemmens: Yeah | would just like to add something about the possibility of an international control
on whether domestic authorities have taken measures or not, the positive obligation issue and | would like to
do that by referring to a judgment that | have not yet referred to, a judgment against Turkey which was handled
down last year on the 16th of July in case of Abdullah Yasa and Others. This was about demonstrations
that had taken place in Diyarbakir where violence must be used on the two sides. Police used tear gas and
the applicants, then 13 years old was injured in the head by the tear gas grenade. He brought in the end an
application to the European Court which found the tear gas was not simply being used but tear gas grenades
were launched at the demonstrators. And the Court found that after having analyzed all the elements of the
case that it was not established that the use of force against the applicant had been an appropriate response
to the situation in the light of the requirement not to use or not to apply ill treatment to individuals. That is
about interference by the domestic authorities in the rights of an individual. But the Court went on and again
spoke about the positive obligations of the Turkish State and it has noted that at the time of the event, | am
quoting from the judgment, Turkish law lacked any specific provisions governing the use of tear gas grenades
during demonstrations and did not lay down any instructions for the utilization by the police forces. The Court
notes that in the meantime a circular setting out the conditions for use of tear gas was issued by the Director
General of Security. Nevertheless the Court considers it necessary to reinforce the guarantees on proper use
of tear gas grenades in order to minimize the risks of death and injuries stemming from their use by adopting
more detailed legislative and/or statutory instruments. It was mentioned by the Court in the part dealing with
the execution of its judgment. It is about prevention of further violations in the past through the setting up of
a sufficient, legal, legislative regulatory framework and that’s about positive obligations this follows from the
judgment of the Court supervision of the execution of this part of the judgment is in the hands of the Committee
of Ministers of the Council of Europe. And | think international human rights law and international supervision
can also contribute to respect to the fulfillment of positive obligations of States

Moderator Baroness Scotland: | think | am afraid we are running out of time with everyone’s permission, |
am going to merge three questions remaining into one and if | can ask comments to be as crisp as possible.
Because | think otherwise our audience may give up the will to leave. The three questions are released that’s
concern being express by the number of Turkish officials, high level ones, judges, governmental institutions,
people who have been removed from their office without any form of a process, it is alleged. Secondly there

is an issue about how you preserve the minorities will against the majorities. How do you make that balance?
And the last is since Turkey is a part of the European Convention on Human Rights, it’s bound by its provisions,.
what do we about the fact, it is thought by some that Turkey is non-compliant with ECHR decisions. and all their
measures that can properly be taken in order to oblige compliance? So three questions, almost impossible to
answer and you have about 60 seconds each. Who wants to go first?

Prof. Osman Dogru: The issue of HCJP (High Council of Judges and Prosecutors), situation of judges... In
HCJP, there was no dismissal of judges. Only removals, displacements of workers, in other words people from
its secretariat, was in question. | suppose it is possible to consider this as a step back from the thing which
has been earned or wanted to be done through 2010 Referendum. Perhaps it is possible to see that, this will
pose more problems in the context of independence and objectivity. | think there is one other important point,
the elections for HCJP a few months later | suppose on September or October. | skip the second question.
Why Turkey does not accommodate to execution of Court of Human Rights decisions? If it is requested from
Turkey to accommodate to Court of Human Rights decisions presumably, that will be helpful to remind Turkey
provision number 46, paragraphs 3 and 4. In other words. It would be beneficial to remind them by saying
you are not respecting Court’s decisions. Of course, this is a political process. However, that provision, those
paragraphs have never been implemented. As far as | know, they was not implemented about any country.

Prof. Paul Lemmens: | will be short on these three questions about the removal from office of judges and
prosecutors, | do not have to add much do what | said already, there is enough case law of the European Court
of Human Rights that indicates that individual judges can invoke violations of their fundamental rights, freedom
of expression perhaps, perhaps during the process the right to a fair trial in cases of removal from office. I'm
not going to say anything about the current situation. Second protection of minority against the majority it is
interesting that this question is being raised. | would like to note that in the case law of the European Court, there
is very often a reference to a wording in the Convention that is the Democratic Society. Because interferences
with human rights can be justified only if they are necessary in a democratic society and what characterizes a
democratic society is not so much that you have rules that make it possible for majority to win always because
it has the majority in parliament what characterizes a democratic society is that all people have their place in a
society and that there is also respect for the minority which means that you have to have dialogue rather than
imposing the will on a minority. Finally about non-compliance of Turkey with judgments of the European Court
of Human Rights, Turkey is not the only country that have some problems with complying with judgments of
the European Court and as you have indicated quite rightly there is article 46 of the Convention which gives the
power to the Committee of Ministers, | have also already spoken about that, to control in each case whether the
national state has taken the measures of execute a judgment of the European Court. It’s a sort of political peer
review by governments among each other. But this is in fact not the only thing. It is the main competence within
the Committee of Ministers of course but it is possible that another applicant in a new case will bring a similar
complaint to the European Court of Human Rights and then although European Court will have to examine
that new complaint and give a judgment on that new complaint it will be clear from its judgment whether or not
there has been an improvement compared to the first judgment and whether that judgment has been executed.
The Court cannot do more, it does not have a police corps at its disposal. It is not the ‘European Gendarme’
but it can simply indicate implicitly that may be a judgment that has not yet been executed.

And last but not least Raéisin...

Roisin Pillay: | will be very brief if | can for the first question | think it’s already being well addressed and the
second is a question regarding protection of minorities. | think this is being one of the great successes of the
European Court which has jurisprudence such as developed on the protection of various vulnerable groups.
There is often appliance part in national systems on one or more minority or marginalized groups. The Court’s
jurisprudence has been particularly important in this regard. And to bear in mind, there are also other treaties.
There is the UN Convention on the Elimination of Racial Discrimination for example and on the Convention on
Women'’s Rights, there are number of other treaties that also protect against discrimination against particular
groups. The question of | want to address in a little more detail is in regard to the execution of judgments of
the European Court. | think as Professor Lemmens said, this is a problem to right to whole Council of Europe
Region to recognize that one the issues needed most attention | think within the European Convention System
is making execution of judgments more effective and more reliable.
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But | think it’s important to point out there is both a national aspect and a super-national one. It is the

Committee of Ministers that is responsible for the supervision of execution of judgments. But the execution of Ana Konu§ma / KeynOte SPGGCh

the judgment itself is a process that takes place nationally and | think a lot can be done in pushing and place
a national system following a judgment of the Court. Of course there should be a processes that takes place
once there is a judgment against the State that allows the national system itself to see what measures are
needed for implementation; what general measures whether there is a need for new legislation for example and
that is the process which at its best, should include Parliament, should include civil society, should allow for the
government to receive submissions from concerned people, from civil society as to what measures should be
taken and there should be a predictable process which then and can resulting an effective full implementation

of the judgment at the national level before it even comes to supervision of the Committee of Ministers.

Moderator Baroness Scotland: Thank you very much. | thank each of my speakers for rapidly responding to
those challenging questions. Thank you very much.

Baroness Patricia Scotland
Lordlar Kamarasi, Ingiltere Ulke Onceki Bagsavcisi
House of Lords, Former Attorney General for England & Wales
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Baroness Scotland: Herkese iyi guinler. Konusmama baslarken dncelikle bu sempozyumu organize edenlere
gercekten tesekkir etmek istiyorum. Cinkl bu konferans adalet, hukuk devleti ve insan haklari konularini
irdelememiz igin bizlere ilham verici ve harika bir firsat sunuyor. Etkinligin zamanlamasinin da sira disi
oldugunu belirtmek isterim. Bunu sdylerken, sadece burada Tirkiye’de son dénemde yasanan glgclikleri
disinmiyorum ayni zamanda diinyada da birgopgumuzun hukuk meslegini tercih ederken 6ngdéremedigi
glclukler yasaniyor. Burada konusulan konulara ilaveten sadece farkl birka¢ konudan daha bahsetmek
istiyorum. Onceki oturumlarda cok degerli katiimcilarin ustalikla anlattigi hukuk devleti konusuyla ilgili ayni
hususlar tekrar etmeyecegim, ¢inkl o6zellikle 6dleden 6nceki oturumda dile getirilen konularin hepsine
en basit ifade ile katildigimi belirtmek isterim. Dolayisiyla, bunlari tekrar ederek sizleri skkmayacagim igin
rahatlayabilirsiniz.

Yine de halihazirda bahsedilen birka¢ konu hakkinda sizleri disiinmeye sevk etmek istiyorum. Bu konular,
hukuk devletinin ve kamu menfaatinin koruyuculan sifatiyla hepimizin topluca ve bireysel olarak Ustlendigi
roller Gzerinde bazi dogrudan sonuglara sahip. Clnkl bence hepimiz tek tek bu konferansa gelerek kim
oldugumuzu tanimliyoruz. Umuyorum ki hukuk devletinin esasini teskil eden temel ilkeleri bir arada tutmak ve
korumak Uzere birbirimizi tesvik ederiz ve ayni zamanda bu hukuk devletinin gelistiriimesi ve sirdirilebilirligine
onemli katkilar sunariz.

Bizler sik sik hallettigimiz ya da halletmekte basarisiz oldugumuz hukuki meseleler agisindan bizlerin
farkl Ulkelerinde yasayan vatandagslarin gercekte karsilastigi adaletin kalitesi hakkinda belirleyici oluyoruz.
Eylemlerimiz ve ihmallerimiz hukuk devletini olusturan pargalari teskil ediyor. Ve, sanirm, ne yaptigimizin
mabhiyeti ve bunu nasil yaptigimiz ve kendi aramizda var olan anlayis hi¢ bu kadar 6nemli olmamisti. Glnku
nezaket sadece bir kelime, kavram ya da arzulanan sey degildir, nezaket bir gerekliliktir. Kanun koyucu,
bagimsiz, adli ve hukuki mesleki gérevimizi ifa ederken sergiledigimiz ortak caba adalete tadini ve acisini
veren bir ¢gesnidir. Saninm, bazen bu bdyle degilmis gibi yaptigimizda isler daha kolay olur, ciinki bu gorevi
ifa etmenin yUkleri bazen mesakkatli ve zorlayici olabiliyor ve bizleri, daha az adil olan ancak daha hizl ve
siyasi agidan daha kolay olan ¢dziimlere yonelik istah karsisinda sesimizi ylkseltmeye zorluyor. Ve hepimiz
biliyoruz ki gercgek bir profesyonelin kargisindaki sinav sadece konunun iyice kavranmasindan ibaret degildir,
ayni zamanda baskalarn onu daha kolay ve rahat bir se¢genege ydnlendiriyorken verdigi hilkme glvenebilme
cesaretini gostermektir. En nihayetinde konu bir tercih meselesine bagli, hukuk devleti ilkesini daha iyi
destekleyecek ve aydinlatacak secenegi mi tercih ediyoruz, yoksa digerini mi? Bence hepimiz bunun gergekten
bir tercih meselesi oldugunu kabul etmeli ve yaptigimiz tercihlerin her birimizin kiiresellesmis yeni diinyada
tecrlibe edeceg@i demokrasinin kalitesini belirledigini bilmeliyiz. Bu teoriler ve ilkelerin Ulkelerimizdeki insanlar
icin ve onlarin adaletin gergek ve somut bir sey oldugunu tatma, hissetme ve gérme ihtiyaclari igin sundugu
sonuglar karsisinda, bu salonda gogu hukukgunun sevdigi bize has olan entelektiel jimnastiklere odaklanmak
bazen inanilmaz c¢ekici gelmektedir. Gogunlukla insanlar bu ihtiyaglarnni bizler Uzerinden gidermektedir.
Saninm dinya gergekten bir dénim noktasinda, eminim bu ciimle tarihte defalarca tekrar edilmistir, ancak
kars! karsiya oldugumuz bu dénim noktasi daha oncekilerde biraz farkli gortniyor. Her bir Ulkenin kendi
yargl dairesine iligkin tercihlerinin sonugclari artik sadece kendi sinirlar icerisinde kalmiyor, ayni zamanda 24
saat boyunca birbiri ile baglanti halinde kuresellesmis yeni diinyada da hissediliyor ve yankilaniyor. Her bir
istikrarsizlik ya da adaletsizlik sarsintisinin yarattigi aci, bagka bir tlkede ilgi ile tim bu yasananlar izleyen
insanlarca da hissediliyor. Bu sebeple, hukuk devletine iligskin ortak anlayis, devlet haklari ile bireysel haklar
arasindaki yeni bodazlardan gegtigimiz buginlerde oldugu kadar hi¢ dnemli ve gerekli olmamisti. Bu, istikrar,
refah ve iyi ydnetisimin temel tasidir. Bunu korumamiz ve hatta kiskanglikla korumamiz gerekiyor.

Dinden beri hakkinda dikkatle konustugumuz insan haklar mevzuati ve maddelerin ufak ayrintilar, anlamlar
ve sonugclari hepsi cok blyuk éneme sahiptir. Ancak bunlari yaratan arka planin da kabul edilmesi gerekiyor.
Bugunin hukukgulari olarak yeni milenyuma uygun yargisal ilkeleri olusturmaya ¢abalarken 1945’teki yapinin
olusturulmasindan bu yana yasanan degisikliklerin de sadece g6z 6niinde bulundurulmasi degil, Uzerinde
adamakilli diistinilmesi gerekiyor. Buglinki zorluklar gegmise gore daha yogun ¢lnkl hayatimizin hizi ¢gok
yiksek ve vatandagslarimizin birbirleri ile olan baglantilan ¢ok daha fazla yogun ve dogrudan. Birbirimiz ile
yakindan baglantili ve birbirimize bagh oldugumuz bu yeni durum geregi karsilasilan gtclikler hem makro
hem de mikro seviyede inanilmaz derecede birbirleriyle benziyor. Bu ylizden, esit muamele, sadece belirli bir
Ulkenin vatandaslar tarafindan ve arasinda ve ulusal yapilarin talep ettigi sadece spesifik durumlara yanit
vermek icin olusturulan ulusal kurallara gére talep gérmiyor, ayni zamanda televizyon ekranlarinda, radyolarda
ve daha 6nemlisi internette yansitilan ve avantaj sahibi insanlarin tadini ¢ikardigi muamele standardini
tecribe etmek isteyen uluslararasi vatandagslar arasinda da talep gériyor. Gogunlukla kendi Ulkelerindeki
ile benzer konularda bagska Ulkelerdeki kardeslerinin tabi oldugu ve yonetildigi standartlar ve kurallarin kendi
Ulkeleri, bélgeleri veya gruplarindakilerden neden bu kadar farkli olduguna dair insanlarin sordugu sorulara
artik sadece “¢Unki onlar onlar” ve “bizler de biziz” demekle yanit verilemez. Tim dinyada insanlar bunun
neden bdyle oldugu sorusuna ve avantaj sahibi kisiler arasinda mi yoksa dezavantajlilar arasinda mi olduklari
sorusuna daha tatmin edici cevaplar talep ediyor. Hukuk devleti ilkesinin temelinde “neden” sorusunu sorma
ve tatmin edici bir cevap alma hakki yatmaktadir. Auschwitz kampindan sag kurtulan italyan kimyager ve
yazar Primo Levi kampta gecirdigi korkung gtinlerde bir giin muhafizlardan birisine “Neden?” diye sordugunu
anlatmaktadir. Levi bu soruyu disiinmeden agzindan kacirmistir, ¢clinki tek bilmesi gereken buydu. Muhafiz
ise onu bir kenara itip sadece sunu sdylemistir: “Burada neden yok!” iste bu neden sorusuna sorma ve bir
cevap alma hakki adalet sisteminin ve onun bireylere sundugu hukuk devletinin tam kalbinde yer almaktadir.

Adalet arzusunu ben biraz zor bir DNA’ya benzetiyorum, cinsiyet, irk, din, yas, cinsel tercih ve cografi konumdan
bagimsiz olarak neredeyse dokundugunuz her llkede birbirinin aynisi ve tim Ulkelerde kendini farkl sekilde
aciga cikariyor. Bireylere itiraz ettikleri seyleri mesru olarak sorgulama ve makul bir cevap alma imkani veren
adalet arzusu hem seffaftir hem de herkes icin esit 6lciide mevcuttur. Arap Bahari’nin baglangicindan bu yana
dinyamizda dalga dalga yayilan hareketin tam ortasinda bu yer almaktadir. Cogunuzun hatirlayacag: gibi,
Arap Bahari, kendisine meyve satma ruhsati aldirmayan riigvet ¢arkindan bikan ve bu adaletsizlik karsisinda
herhangi bir kuruma ya da mahkemeye basvurarak ¢ézim bulamayacagini disiinen geng bir meyve-sebze
saticisi Tunus’ta korkung bir caresizlik igerisinde sehrin meydaninda kendisini yaktiginda basladi. Bana
goOre bolgenin tamamini yakan bu kivilcima hukuk devletinin eksikligi ve buna sahip olma istegi sebep
oldu. Herhalde, insan ruhunun hukuk devletini ve bu firsati talep etmeden 6énce uzun ve uzak bir seyahati
tamamlamasi gerekiyor.

Kacirdigim igin izgiinim ama diin konferansta Diinya Bankasi’ndan gelen veriler sunuldu ve bu etkinlikte
tartisilan konularin hepsi blylk éneme ve yankiya sahip ¢linkii hepimiz herkese esit sekilde uygulanan
aclik ve belirli kurallara sahip olma ihtiyacindan ve bunun gayrimesru istisnalarinin olmamasi gerektiginden
bahsediyoruz. Tamamen bagimsiz bir yargi sistemine sahip olmamiz gerekiyor ve bu sistem mesru iddialarla
onuline getirilen meselelerde korkuya kapilmadan ya da kimseyi kayirmadan ve ister siyasi ister bagka nitelikteki
uygunsuz nifuzlardan etkilenmeden adilce ve esitgce hiikiim verebilmelidir. Kovusturma sireci acik ve seffaf
olmali ve yolsuzluk ya da uygun olmayan diger diisiincelerle sekteye ugramamalidir. Ve polis teskilati da
gergcekten kamu menfaatini kollamali ve bu ydnde hareket etmelidir. Eger hukuk devleti tezahir edecekse
bunlarin hepsinin bir arada var olmasi ve birbirini desteklemesi gerekmektedir. Ancak hukuk devletini tegkil
eden ilkelere sadece kamu kuruluglar ve yasal dizenlemelerin bagl kalmasi yeterli degildir. Kendilerine
devredilen yetkileri veya diger yetkileri kullanan tim kuruluglarin bu sekilde hareket etmesi gerekmektedir.
CuUnkl bu adaletin nefes almasini saglayan oksijendir ve bu olmadan ister demokratik secim sireci ile olsun
ister bagka sekilde olsun iyi ydnetim kesinlikle mimkin degildir. Az 6nce de sdyledigim gibi, Diinya Bankasi
verilerinin ele alinmasindan ¢ok memnunum, ¢lUnkl bu veriler hukuk devletinin ve dolayisiyla iyi ydénetimin
devletlerin ekonomik saghgi ve refahi Gzerindeki etkisini agcik¢a ortaya koymaktadir. Verilere istinaden Ulkelerin
mali agidan saglamlidi ve ilerlemeye ve sirdirilebilirlige &nem vermesi ile hukuk devletine baglilik seviyesinde
dogru orantili bir iliski oldugu soylenebilir. lyi yonetim, saglam ilerleme odakli kalkinma ile omuz omuza
ilerlemektedir ve birisinin eksik olmasi halinde uzun vadede digeri de varlik gésteremeyecektir. Halihazirda
elimizde mevcut deneysel veriler de bizi sadece tek bir ydéne, sadece tek bir ydne gétirmektedir. Yénetisimin
hukuki yonlerine degil de mali yénlerine odaklanmak isteyenler icinse bu veriler hukuk devletine bagliigin ne
kadar dnemli olduguna dair harika bir 6rnek teskil etmektedir. Bircok devletin endiseyle bitcelerini inceledigi
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kuresel mali sikisiklik tedbirlerinin yasandigi giinUmuizde hi¢ kimsenin zayif ve verimsiz ydnetim ihtiyatsizlig
ile yolsuzluk ya da adaletsizlik dolayisiyla trilyonlarin gereksiz yere harcanmasina tahammdl edebilecegini
dustinmlyorum.

Kendi yonettigim oturumda slire konusunda siki davranmis bir moderatér olarak simdi ayni davranigi kendime
sergileyerek konusma birazdan sonlandiracagim, clnkl sadece birka¢g dakikam kaldi. Ayni zamanda,
konferansta s6z alan kadinlardan birisi olarak sempozyum ev sahiplerimizi de tebrik etmek istiyorum ¢lnki
sempozyum boyunca bir cinsiyet dengesi gézetilmis ve bunu fark etmek beni cok memnun etti sizlerin de
bunu takdir edeceginden eminim. Bunu sdyledikten sonra esitligin hem erkek hem de kadin icin ayni anlama
geldigini belirtmek isterim. Diinya Saglk Orgiti'niin diinyada her lic kadindan birinin ev ici siddet ve
istismardan etkilendigini sdyledigi ginimizde hukuk devleti ilkesinin bir pargasi olarak cinsiyet dengesinin
onemi hi¢ bu kadar fazla olmamisti. Ve, ézellikle Nijerya’da son giinlerde yasananlar da degisim ihtiyacini gozler
online sermektedir. Bu alanda bazi Ulkelerde kaydedilen ilerlemelerin dikkat ¢ekici oldugunu belirtmek isterim.
Bircogunuzun bildigi zere kendi Glkemde ev i¢i siddeti %64 oraninda azalttik ve ekonomik maliyet olarak Ulkeyi
7,1 milyar pounddan kurtardik. Bunu Avrupa’nin tamaminda gercgeklestirebilirsek Avrupa’nin GSYiH’sini %21
oraninda artirabiliriz. Bu demek oluyor ki, hukuk devleti ilkesi sadece akademik alanda etkiye sahip degil ayni
zamanda elle tutulur somut ekonomik degere de sahip.

Konusmami sonlandirirken hepimizi biraz zorlu disilincelere sevk etmek istiyorum. Hepimiz konferanslara
gidiyoruz ve bu etkinliklerde dgrendiklerimizle yaptiklarimizla bir sri yeni seye boguluyoruz. Bu konferansta
yapmamizi istedigim sey sunu diisiinmek olacak: “Bu konferans neyi degistirecek? Bu konferans gelmeseydik
yapmayacagimiz olan neyi yapacagiz bu konferans sonunda?” Bu salona baktigimda sizlerin sahip oldugu
glct gorebiliyorum. Sunu kesinlikle aklimizdan ¢ikarmamaliyiz ki eger tercih edersek hukuk devleti ilkesini
vatandaslarin tamami igin gercek bir duruma dénuUstirebiliriz. Ancak bunu sadece hep birlikte basarabiliriz. Ve,
umarim, hepimiz bunu tercih ederiz. 2015 Milenyum Kalkinma Hedefleri Cergevesi icerisinde, hukuk devletini de
yeni milenyum kalkinma hedeflerinden birisi olarak gérmemiz sizce de harika olmaz miydi?

Tesekkir ederim.

Well, good afternoon everyone. | want to start if | may just by saying a very genuine thank you to the organisers
of this symposium. Because this conference is an insightful and powerful opportunity for us to explore the
whole issue of justice, the rule of law and human rights. And it’s an unusual and timely opportunity. Timely
because of the challenges that are occurring here in Turkey but timely because our world is being challenged
in ways that many of us did not reasonably anticipate when we entered into the legal profession. | just want to
explore a few, additional issues to those which we have already discussed. | do not propose to reiterate all the
points about the rule of law which have been so ably outlined by the distinguished contributors to the earlier
sessions not least because I’'m sure that became clear in our session just before lunch, | basically agree with
them. So | think you can all be relieved on that score.

But | would like us to just reflect on some of the issues that we’ve touched on already. Because | think they do
have some real consequences for the roles that we collectively and individually play as guardians of the rule
of law and the public interest. Because that in my view is what and who each and every one of us by coming
to this conference and participating one with the other who each of us are. It’'s my hope that we will not only
encourage each other to hold fast the fundamental principles which underpin the rule of law but we will also
together make a significant contribution to its development and its sustainability.

Often we, in response to the justiciable problems with which we deal or with which we fail to deal, we become
the arbiters of the quality of justice which the citizens in our diverse countries actually receive. Our acts and
our omissions are the stuff which the rule of law is made of. And the nature of what we do and how we do
it, the understanding which exists between us, | think has never been more important. Because comity isn’t
just a word, a concept nor an aspiration; it is a necessity. So our collective effort in discharging our respective
legislative independent judicial and legal professional duty is the Patna which gives justice its flavour and its
poignancy. | think it’s sometimes easier if we pretend that it is not so. For the burdens of discharging that duty
can be onerous and testing, forcing us to raise our voices against the clamour for less just but more immediate
and politically less challenging solutions. And as we all know that the test of a true professional is not just the
grasp of their subject but the courage to trust their judgment when others would invite an easier and less ardous
pass. And in the end it is a matter of choice; do we choose to do that which will better support and better
illuminate the rule of law or do we choose not to? And | think it needs to be accepted by us all that it is indeed a
choice and the choices we make will determine the quality of democracy we will each enjoy as part of our new
globalized world. It's sometimes incredibly attractive to concentrate on the esoteric intellectual gymnastics that
most lawyers in this room actually love as opposed to the consequences of what those theories and principles
deliver for the people of our countries and their need to taste, touch and see justice is real and palpable. We
are quite often the conduits through which they will do that. And | think the world really is at a turning point and
this has been said many times in our respective histories but this turning point is somewhat different from those
which have come before. Because the importance of the choices made by each country the jurisprudence
developed within each is no longer limited in effect to the borders of their own country but will be felt and you
will see its echo through the new interconnected twenty four hour globalized world. Each tremor of instability
or injustice will feel its pain mirrored in the faces of those who watch or listen intently in another land. And it is
for this reason that a common understanding of the rule of law has never been more important than it is today
or more necessary as we navigate the new straits between state and individual rights. It’s the foundation stone
of stability, prosperity and good governance. And we need to guard it and guard it jealously.

The human rights legislation about which we’'ve been speaking so intently throughout the last few days and
the minutiae of the articles, their meaning and consequences are all of great importance. But the backcloth
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which created them has to be acknowledged. The changes which have taken place since the creation of the
structure in 1945 has not only to be noted but reflected upon as we, today’s jurists, struggle to build a set of
juridical principles fit for the new millennium. The challenges today are more intense than ever before because
the pace of our lives is so much greater and the interconnectivity between our citizens so much more intense
and immediate. Because of the very nature of our new interconnectivity and interdependence, they are whether
on a macro or micro level shockingly similar. So parity of treatment is not just demanded by and between
individual citizens in individual countries and according to national rules crafted to deal solely with the specificity
demanded by national constructs but between international citizens who seek the standards of treatment
which they see reflected on their television screens, radios and most importantly the internet and enjoyed by
the advantaged. The questions they ask about why the standards and the rules by which they are judged and
governed which relate often to similar issues in their own country, region or group are so different from those
of their brothers and sisters in another country, region or group can no longer be answered by the simple
repulse “because they are they” and “we are we”. Citizens all over the world are demanding more coached
answers as to why it should be so whether they are grouped with the advantaged or the disadvantaged. It is
the right to ask “why” and to receive a satisfactory answer which lies at the core of the rule of law. Primo Levi
the Italian chemist and writer who survived Auschwitz told a chilling story, of the time when he asked one of the
camp guards the question “why?” He just blurted it out because it was the one thing he needed to know, and
the guard pushed him aside and said simply “There is no why here”. And that right to ask why, and to get an
answer, is right at the heart of a justice system, the rule of law which delivers for individuals.

The thirst for justice is | think a bit like hard DNA, almost identical in any country that you touch and evident
in different forms in all our countries irrespective of our gender, our race, our religion, our age, our sexual
orientation or our geographical location. It is a thirst for justice which is transparent and equally available to
all which allows an individual the opportunity to lawfully challenge that which is objected to and receive a
reasoned response. That really lies at the very heart of the descent which has rippled through our world since
the start of the Arab spring, which | know that many of you here will remember; started in Tunisia when a young
fruit seller, frustrated by the corruption which prevented him from obtaining a license to sell fruit, and against
which injustice there appeared to be no relief whether by way of application to an institution or court for civil
law criminal, led him in utter desperation to take his own life in the most dramatic and devastating manner;
setting himself alight in the town square. And for me the light and the spark that lit up the whole of that region
was created by the absence of the rule of law and the desire to obtain it. | think the human spirit will only go for
so long and for so far before it demands the rule of law, demands the opportunity.

We had the benefit yesterday, and I’'m sorry I've missed it, of looking at the data that came from the World
Bank and all the themes discussed during this conference have real importance and resonance because | think
we’ve spoken about the need to have clear and certain rules which apply equally to all and from which there
is no illegitimate exception. A robustly independent judicial system which fairly and justly adjudicates upon
legitimate claims which are brought before it without fear or favor and absent of any improper influence, be it
political or further or other form. A prosecutorial process which is open and transparent and not corrupted by
impropriety or improper consideration. And a police service which truly is on the side of and acts in the public
interest all need to be present if the rule of law is to reveal each dependent and supportive of the other. But it’s
not just the institutions of state governance and the regulation alone which need to adhere the principles upon
which the rule of law is founded. All organizations which exercise delegated or other authority need to do so
too. Because it’s the oxygen which allows justice to breath and without which good governance, whether by
democratic elective processes or otherwise, simply is not possible. And as | said just a moment ago | was glad
that the World Bank data was explored because | think that data has charted the impact which the rule of law
and thereby good governance has on economic health and well-being of states. From the data it is clear that
there is a direct correlation between those states which are fiscally sound and progressively and sustainably so
and the level of their adherence to the rule of law. Good governance goes hand in hand with sound progressive
development and neither in the long term can live for long without the other. And the empirical data currently
available points us in one direction and one direction alone. For those more interested in the fiscal rather than
the legal case of the governance, the data makes an overwhelming case for compliance with an adherence
to the rule of law. So, at a time of global fiscal restraint imprudence where most states are anxiously looking
at their budgets, few of us can afford the imprudence of poor, ineffectual governance or the ftrillions spent
unnecessarily as a result of corruption or unfairness.

Having been so strict in my session I'm now going to be strict with myself, because | only have a couple of
minutes. And as one of the women who has spoken on this conference | do want to congratulate the conference
organizers because there has been a gender balance throughout the conference which is something upon
which we must all delight, remark and rejoice. Just to say that the equality means equality for both men and
women. And in a world where the World Health Organization tells us that one in three women in our world suffer
from domestic violence and abuse, the importance of that gender balance as part of the rule of law has never
been more important and the issues happening in Nigeria highlight the need for change. The improvements
that have been made in some of our countries in that regard have been marked. Many of you know that in our
own country we have reduced the level of domestic violence by 64% and we saved GBP7.1 billion by way
of economic cost. If we were able to do that throughout Europe, we would save or even increase the GDP of
Europe by 21%. So, rule of law has not just academic resonance but it has economic, real economic value too.
So | would like to leave us with a challenge. We all go to conferences and we are infused by what we learn
and what we do. What I'd like us to do at this conference is to think “What will this conference change? And
what will we do, as a result of coming to this conference, that we would not have done had we not come.” In
looking out to this audience I’'m very much aware of the power which is in this room. And | think we shouldn’t
underestimate that if we choose we can make the rule of law a reality for all our citizens. But it will take all of
us. And so | hope we will all choose. And wouldn’t it be wonderful if in the 2015 MDG, Millennium Development
Goals Framework, we could actually see the rule of law as one of the new millennium development goals?
Thank you very much.
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Moderator Sirin Payzin: Merhabalar hos geldiniz. Konuklarimi hemen sizlere tanitmak isterim, Sayin David
Gardner bizimle birlikte meslektasim uzun zamandir birbirimizi taniyoruz, hem de gesitli platformlarda birlikte
olduk, kendisini buglin agirliyoruz. Sayin Alison Bethel-McKenzie bizimle birlikte, Uluslararasi Basin Enstitlist
Direktdrii bugiin bizimle birlikte olacak ve bu baslik altinda konusacagiz. Sayin Lord Tim Clement-Jones’u
agirhyoruz Birlesik Krallik Lordlar Kamarasi Uiyesi, hos geldiniz diyoruz tekrar. Bize katildiginiz icin gok tesekkir
ederiz. Ve Dunja Mijatovié AGIT Basin Ozgiirliigii konusunda calisiyor ve basin temsilcisi, kendisine de hos
geldin diyoruz. Buglin bize katildiginiz igin gok tesekkiir ederiz.

Simdi ben birkac kelime ile hemen acayim. Bu panelimizin baslidi “Medya, Internet ve Demokratik Devlet”.
Zaten bu baslik bence yeterince igerikli ¢linkii normalde medya ve interneti konugsmuyor olmamiz gerekiyor.
Son glinlerde en fazla gagirldigim oturum, konusma ve panel genelde “hukuk devleti ve medya”, “demokratik
devlet ve medya”, “medyanin hukuktaki yeri”, “demokratik devletteki yeri”. Bu da aslinda Turkiye’de bir mesele
oldugunu ortaya cikartiyor. Muhakkak ki bitin dinyada, demokratik Ulkelerde bile medyanin 6zgirligd,
ifade 6zgurligl konusunda sikintilar var, tartismalar var. Hicbir Ulkenin, su anda dinyadaki higbir llkede
tam bir bagimsizlik, tam bir 6zgurliik, sorunsuz basin iddia etmemiz mimkin degil. Ama demokratik Ulkeleri
digerlerinden ayiran medya 6zgurligunin, ifade 6zgirliginin hukuk ¢atisi altina alinmis olmasi, 6zgurliklerin
hukuk ve adalet kalkani ile korunuyor olmasi, bunu saglayabilmis olmalari. Dolayisiyla bizim de belki ilerlememiz
gereken hedef bu olmalidir diye disliniyorum. Gergekten son dénemde ifade 6zgurligl, medyanin 8zgurligu
konusunda ¢ok fazla konusuyoruz, tartisiyoruz, icinden gegctigimiz dénem hayli zor bir dénem. Sunu da
s@ylemem gerekiyor Sayin Isin Karakas kendi konusmasinda dedi ki “Cumhuriyet tarihi boyunca her zaman
hukuk, Turkiye’deki adalet sistemi, bireylerin 6zglrligini ve hukukunu degil devletin 6zgirligini, devletin
cikarlarini ve devletin bekasini 6n planda tutmustur”. Aslinda medya meselesinde de bdyle. Turkiye‘de higbir
zaman medya tam anlamiyla bagimsiz olmadi, higbir zaman basin 6zgurliginden tam anlamiyla s6z edilemedi.
Medyanin kendi icinde ¢cok mihim meseleleri oldu ama simdi artik 2014 senesinde bizim yigilan sorunlardan
ya da yeni gelen baskilardan degil; artik 6zgirlesen, demokratiklesen, demokratik bir hukuk devletine yakisan
bir medyadan s6z etmemiz gerekir. Dolayisiyla, geriye bakarak «Hep bdyleydik zaten» demek yerine «Eskiden
bdyleydik ama simdi bagka turliytiz» demenin vakti geldi diye disiiniyorum. Bunu nasil saglayacagiz? Bunu
konusacagiz. Buradaki konuklarima soracagim birazdan, acaba onlar bunu saglayabildiler mi? Bu diinyada
mumkun olabildi mi? Neler yapmaliyiz bunu konusacagiz.

Medyanin kendi 6zelestirisi bir tarafa, bunu muhakkak yapmamiz gerekiyor gercekten ciddi sorunlar var,
6zlik haklarimiz konusunda, medyanin i¢ kavgalari, sermaye medya devlet iligkisi, iktidar-sermaye-medya
Ucgenindeki hukuksuzluklar, adaletsizlikler belki olmamasi gerekenler ama biz bugin daha bir ¢ati meseleyi
konusmak istiyoruz. ilk sézii bir az 6nce sdyledigim Lord Tim Clement-Jones’a Sayin Jones’a veriyorum.
Britanya, Birlesik Krallik Lordlar Kamarasi Uyesi. Sahne sizin.

Lord Tim Clement Jones: Cok tesekkurler, Sirin. Tartisma zeminini etkileyici bir sekilde hazirladigin icin
tesekkdrler.

Medya 6zgurligu hukuk devletinin igin hayati bir situnu ve bu sabah da dinledigimiz gibi, bunun korunmasi
yargl bagimsizligi ile de yakindan baglantili. Ve ayrica bu muhtesem sempozyumu bitirmek i¢in de ¢ok yerinde
bir konu. Bu muhtesem deneyim ve bu ¢ok énemli konuda fikirlerini bize paylastiklar icin meslektaglarima
tesekklr ediyorum. Ve bu ayrica yeni ve eski demokrasilerin saglidi ile cok yakindan ilgili ve bu bélimun konusu.

20. yuzyll filozoflarindan Alexander Michael John bunu ¢ok giizel ifade etmis, “glcu elinde bulunduranlar
se¢cmenlerin bilgi almasini sinirlar ve elestirileri engellerse demokrasi gercek idealine sadik kalamaz”. Buglnin
paneli gergekten cok yerinde ve zamaninda. 1993’te 3 Mayis UNESCO tarafindan diinya basin 6zgurligu
glnid olarak kabul edilmisti. 3 Mayis, basin 6zgurliginin temel ilkelerini kutlama, diinya genelindeki basin
6zgUrligini degerlendirme, medyayl onun bagimsizigina karsi olan saldirilardan koruma ve mesleklerini
yaparken hayatlarini kaybeden gazetecileri anma gtinli. Mayis ayinda 6zellikle, bu nedenle, ifade 6zgurlGgunu
korumanin bedelini gekenin genelde gazeteciler oldugunu hatirlamallyiz. Sunday Times’in eski gazetecisi Editor
Howard Evans’in mesleklerini icra ederken hayatini kaybeden gazetecilerin Gzlcl yillik yoklamasin hakkindaki
sozleri ile, “gerceklerin bedeli cok agir bir sekilde ¢ikmakta”. Her yilin basinda Uluslararasi Gazetecilik
Federasyonu bir dnceki yil dldlrilen gazetecilere iliskin bir rapor yayinlamakta. 2013 yilinda 105 gazeteci ve
basin mensubu &ldiiriiimis. Ve bu badlamda 7 yil énce istanbul’da éldiirilen Agos’un editérii Hrant Dink’i de
hatirlamaliyiz.

Her ne kadar Uluslararasi Medeni ve Siyasi Haklar Sézlesmesi’nin (ICCPR) 19. Maddesinde, Avrupa insan
Haklar Sézlesmesinin 10. Maddesinde ve Amerika’da birinci anayasa degisikligi 6zgirliklerinde sayilan genis
ilkeler olsa da, benim kendi lilkem ingiltere’de yargisal 6zgiirliiklerin gelisimi yargiclar tarafindan belirlenmekte
ve ¢ogunlukla bazi olaylara karsilik muhtelif zamanlarda ¢ikan mahkeme kararlarina bagli. Genelde inatgi ve
cesur bireyler aksiyon almis ve ifade ve basin 6zgirliginu giivence altina alan bu ilkeleri korumasini saglamistir.
Dindar bir Puriten olan Kaybedilen Cennet’in yazar Unli sair John Milton 1644 yilinda lisanssiz yayinlanan,
basili yayinlarin lisanslanmasi ve sansire karsi ifade 6zgurligl savunan Unli Areopagitica savunmasinda ifade
6zgUrlGgi icin coskulu bir cagr yapmistir. “Bitin 6zglrliklerden énce bana vicdanima gére bilme, dile getirme
ve dzgiirce tartisma &zgurltigini verin.” Onceki siyasi partimde, Uyesi oldugum Liberal Demoktarlar'in selefi
Liberal Parti’de, ifade 6zgurliginin 6énemini hepimize hatirlatmak i¢in her bagkana térenle Areopagitica’nin
bir kopyasi verilirdi. Ancak Milton, Oliver Cromwell’in hikimetini lisanslama ve sansiri kaldirmaya ikna
etmekte basarisiz olmustu. Hatta kimileri ingiltere’deki mevcut 6zgurliiklerin, 2 yil ile sinirli olan 1662 tarihli
Basin Kanunu’nun 1679 yilinda Parlamento tarafindan unutularak yenilenmemesi sonucunda yanlislkla ortaya
ciktigini sdylerler. Bu durum gegici olarak haber basiminda bir patlamaya sebep vermistir. Kanun birkag yil sonra
yenilenmistir ancak 6zgur basinin getirdigi faydalar agikga gézlemlenmistir. Ve 1695’te Lisanslama Kanunu
yurrliikten kaldinlmistir, basinin ingiltere’de kanunen diizenlendigini medyaya hatirlatan en son zamandir bu.
Bu Ingiltere’yi haber sever millete doniistiirmistiir ve basin 6zgiirliigii hizli bir sekilde ingiliz demokrasisinin
temel yapi tagi haline gelmigtir.

Sanki ingiliz Parlamentosu’nda bize basin 6zgurliginin énemini hatirlatir gibi, halihazirda Parlamento’da
ingiltere’de basin 6zgurltiginiin gelmis gegmis en {nlii savunucularindan birinin portre ve karikatiirlerinden
olusan bir sergi yer aimakta: John Wilkes’in sergisi. John Wilkes, ingiliz Parlamentosu Uiyesiyken gazetecilige
basladi. 1762 yilinda, iskog Bute Kontu’nun énderligindeki Fransa ile baris yanlisi hikiimet politikasina
muhalefet etmek adina “The North Briton” isimli gazeteyi ¢ikardi. Yazilariyla, Bagbakan’in istifaya zorlamakta
muvaffak oldu, ancak fazla ileri giderek Erk’i, Kral 3. George’u dogrudan elestirdi. Sonucu, kigkirtici iftiralar
olarak nitelendirilen yayinlar igin kendisine tutuklama emri ¢ikartiimasi oldu. Wilkes, serbest birakiimasini
saglamak icin Parlamento Uyesi olmasindan kaynakli dokunulmazligini basarili bir sekilde ileri siirmiis olsa
da, kisa sirede Avamlar Kamarasi’ndan atildi ve 5 sene boyunca yurtdisinda kalmasina sebep olan sirgiine
gonderildi. Bu sure zarfinda, kigkirtici nitelikteki iftira suglamalari tekrar yoneltildi. 22 ay hapis cezasina mahkum
edildi. Ancak bu zamana kadar kendisi ulusal bir séhret olmustu bile. Sonradan basarili bir sekilde siyasete
doénis yaparak, Londra Belediye Baskani dahi oldu.

Evet, gecmisteki tarihi atiimlan coskuyla anabilirken, ingiltere dahil bugiin pek az sayida iilke elestiri hak
etmemektedir. 1941 yilinda kurulan Amerika merkezli sivil toplum &rgiiti olan Freedom House tarafindan,
1980°den beri demokrasi, insan haklan ve basin ézgurligune iliskin olarak Ulkelerin siralamasini yapan Basin
Ozgurlugu, Medya Ozgurligi Yillik Indeksi yayinlanmakta. ingiltere’nin siralamasi 2014 yilinda globaldeki
siralamada diistii. Bunda ingiliz Hikiimeti’nin, uluslararasi gézetlemeleri ifsa eden muhbir Edward Snowden
ile ilgili olarak Guardian gazetesinde yer verilen haberlere iliskin dava agcma tehdidi, bilgisayar sabit disklerinin
imha edilmesi ve gazeteci Glenn Greenwald’in partneri David Miranda’nin Berlin’den evi Rio de Janerio’ya
giderken Heathrow Havaalan’nda 9 saat boyunca alikonulmasi rol oynadi. Ancak genel olarak Freedom
House, dinya genelinde basin 6zgurligunin on senedir en dislk dizeyde seyrettigini de belirtti. Bundan
sorumlulugun kismen Mistr, Libya, Urdiin, Ukrayna ve evet Tirkiye gibi baz tilkelerce atilan gerileyici adimlarda
oldugu, kismen de hem Amerika hem Ingiltere’de ulusal giivenlik konusunda haber yapan gazetecilere karsi
takinilan tutumda oldugu degerlendirildi.

Ne yazik ki, eminim ki siz de farkindasinizdir, Tirkiye’nin siralamasinda ¢gok buyuk bir degisiklik olarak “kismen
Ozgur” statislinden “6zgir degil’e gelindi. Bu saptama, Gezi Parki olaylar sonrasinda ifade 6zgurliguyle ilgili
kisitlamalar hakkinda diizenlenen uluslararasi PENN raporuyla ortlstyor. Gorlinen o ki uygulamada basin ve
ifade 6zgUrliginun anayasal giivenceleri sadece kismen uygulaniyor, ve bunlarin altt Ceza Kanunu ve terorle
micadele kanunlariyla ¢lrGtlliyor. Gazetecileri Koruma Komitesine gore, Tirkiye 1 Aralik itibariyle hapiste
yatan 14 gazeteci ile 2013 yilinda dinya genelinde gazetecilerin hapsedilmesi konusunda lider Ulke oldu.
Dusen siralamalar elbette yenilerde yer alan YouTube ve Twitter’in engellemelerinden, ulusal istihbarat ajansinin
yetkilerini arttiran kanun olan MIT Yasasi ve yeni internet sansiir dnlemlerinin alinmasindan énceydi. Sinir
Tanimayan Gazeteciler’e gore, niifusun Ugte birinden fazlasi basin 6zglrliglu olmayan Ulkelerde yasiyor. Bunlar
demokrasi sistemi olmayan, veya demokratik siirecte cok ciddi eksiklikler olan iilkeler. Ozgiir basin, demokratik
olmayan sistemlerdeki hiklUmetler icin gercek bir problem, zira modern ¢cagda bilginin kontroli demokratik
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olmayan hiktmetlerin varhigini sirdirmesi icin hayati Sneme sahip, ve buna ilgili kontrol sistemleri ve glivenlik
dnlemleri de dahil. Tirkiye bir demokrasi, ancak 2014 UNESCO Guillermo Cano Diinya Basin Ozgirligi
Odiilini alan Ahmet Sik gibi cesur gagdas Tiirk gazete editérlerinin ve gazetecilerinin basin zgirligu ilkelerini
korumada ¢ok dnemli rol oynamasi gerekmekte.

Bir takim Ulkelerde basin 6zgUrligld altin standartta gibi godzikebiliyor ancak gergek su ki, en gelismis
demokrasilerde bile, toplumsal yasamin aktérleri arasinda, medya, politikacilar, resmi goérevliler, ticari nedenler
ve itibarlar gereg@i bazi hareketlerinin ortaya cikmasini istemeyen isadamlan arasinda devamli bir gekisme s6z
konusu. Biitiin bunlar demek oluyor ki, her bir defasinda gerekli gérilen ifade 6zgurliginde 6znellik kaginiimaz
bir sekilde yer aliyor. 17. ylzyilin Unli filozofu John Locke, 6zglrlik ve izin arasindaki, 6zellikle baskalarina zarar
verme 6zgUrligunin suistimali ayrimini yaparken ifade 6zgurligine yapilan gecerli sinirlamalarin ilkelerini ifade
etmistir. 19. Ylzyilin etkili filozoflarindan John Stuart Mill’in 1859’da yayimladigi On Liberty’de de bazi hallerde
ifade 6zglrligunin sinin olmasi gerektigini savundu ancak Mill icin bu sinirlama; sadece agik ve dogrudan
bir zararn énlemek, ekonomik veya ahlaki ¢ikarimlari ya da ifadede bulunan kisinin kendi iyiligini gézetmek
icin kullanlmadigi takdirde hakl olacaktir. Sdyledigi Gzere, “bir glictin hakli bir sekilde medeni bir toplumun
dyelerinin her birine, iradelerine aykin olarak uygulanmasi icin bagkalarina gelecek zararin dnlenmesi amaci
gldilmelidir.” Amerikan Yargi¢ Oliver Wendel Holmes’in hatirlamaya deger gézlemlemesi izerine, kalabalik bir
tiyatroda “yangin” diye bagirma 6zgurligu, ifade 6zgurligine dahil olmamalidir.

Tabi ki glinUmizde baz haklarla ilgili olarak érnegin; 6zel yasam hakkiyla ilgili cok daha gui¢li bir algi olusmus
durumda ve hikimetler de her ortamda ulusal glvenligin var oldugunu iddia ediyor. B&ylelikle, Mill’in ileri
surduklerinden 6teye gegebilecek olan hangi mesru kisitlamalarin ifade 6zgtrliglne getirilebilecegi konusundaki
tartismalar devam ediyor. Ornegin, ICCPR’In 19. maddesinde belirtildigi tizere, herkesin, bir miidahale ile
karsilasmaksizin fikirlere sahip olma hakki vardir, herkes ifade 6zgiirlidu hakkina sahiptir. Bu hak bir kimsenin
Ulke hudutlaryla sinirlanmaksizin sézll, yazili veya basili veya sanatsal triin seklinde veya kendi tercih ettigi
baska bir iletisim vasitasiyla her tirli bilgi ve disliinceyi arama, edinme ve ulastirma 6zgurliguna de igerir. Bu
haklar 6zel bir 6dev ve sorumlulukla kullanilir, bu nedenle ulusal giivenligi veya kamu diizenini veya saglik ve
ahlaki koruma ya da bagkalarinin haklarina ve itibarina saygiy! gerektirdigi hallerde sinirlamalara tabi tutulabilir.
Bu sinirlamalarin 6lgtsy; hikumetlere, insanlara, partilere ve kurumlara gore degisiklik gdstermektedir. Son
zamanlarda ingiltere’de, Edward Snowden davasiyla ilgili olarak hassas milli giivenlik bilgilerinin yayimlanmasi
hakkina hararetli bir tartisma yapiliyor. Hem CIA hem NSA’de gbrev alan Snowden, on binlerce gizli belgeyi
Guardian ve Washington Post’a sizdirdi. Elbette gézetlemeler hakkindaki ifsaatlari diinya gapinda milli gtivenlik
ve mahremiyet arasindaki denge hakkinda tartismalarin kivilcimlanmasina sebep oldu. Bazi hikimetlere
gore bu sizintilar, insan hayatlarini tehlikeye sokacagi ve terdristleri takip etme kabiliyetlerinin zarar gérecegi
seklinde algilandi. Guardian gibi bir gazete igin veya Er Bradley Banning tarafindan sizdirilip Julian Assange’in
muhbir sitesi WikiLeaks’de yayinlanan gizli belgeler icin de devlet eliyle kétl davranisin ifsasi kamu yararini
gerektirdigi gerekgesiyle hakli bulundu. Sadece hikimetin medya Uzerindeki baskisi hakkinda degil ayni
zamanda madalyonun diger yiizii olan basin standartlari ve yazili basin hakkinda da ihtiyath olmak gerektigini
kabul etmeliyiz. ingiltere yakin zamanda kendisine aynadan bakmak durumunda kaldi ve basin standartlarini ve
sikayet surecini sikilastirmak durumunda kaldi, 6zellikle de eski News of the World gazetecilerinin sahsi telefon
mesajlarini dinledigi ve ardindan Yargic Sir Brian Leveson tarafindan ingiliz basini hakkinda kiiltir, pratik ve etik
acidan kamu sorgulamasi baslatildigi telefon dinleme skandalindan sonra. Her tir hikiimet dizenlemesinin
kuvvetle direnildigi 300 yillik bir kiiltirde, dizenlemeler hakkindaki sinirli 6nerileri dahi medyada birgok kisi
tarafindan direng gérdii. Ozgiir basin icin gerekli olan baska konular da var. Benim de iginde bulundugum
Lordlar Kamarasi'nin iletisim Toplulugu son iki senedir arastirmaci gazetecilik ve medya cogunlugu hakkinda
bir rapor hazirladi. Arastirmaci gazeteciligin glicli bir demokrasi i¢in saglikli olmasi zaruridir, ancak dijital cagin
ekonomisi nedeniyle gazetelerin arastirma igin daha az kaynaga sahip olmasi ve hangi tiir gazetecilik hareketinin
kamu yarari icin oldugunun acik olarak anlagilamamasi ve bunun bazen kovusturmaya sebep olmasi nedeniyle
tehdit altindadir.

Medya ¢cogunlugu da demokratik hayat igin zaruridir. Politik spektrumda c¢esitli gortslerin bulunmasi ve bu
karisik goruslerin bir dizenleme mekanizmasiyla korunmasi gereklidir. Ve bu durum, ekonomik yogunlasma
geregi ayni sonucu verse de, igerigin diizenlenmesi veya medyada rekabetin saglanmasiyla ayni sey degil.

internet, 6zgurlikk ve izin arasindaki sinir hakkinda yeni zorluklar ve argiimanlar getirdi. Birgok vatandas,
¢ocuklarin taciz edici ve pornografik online igeriklerden korunmasi ve irk¢l materyallerin engellenmesi gerektigi

konusunda hemfikir. Ancak ne kadar daha hakaret kanunlar elestirileri susturmak igin ileri sirilebilecek?
internete uygulanabilir kurallar cevrimdisi uygulamalardan farkli olmali midir? Online bir blogcu da zarar
engellemek igin ayni sorumluluga sahip midir? internetin farkl oldugu hakkinda yapilan tartismalarin hala devam
etmesiyle beraber; tim demokratik Ulkeler, yukarida belirttigim nedenler disinda internet sanstriini kinamak
konusunda hemfikirdir. Amerikan Yiksek Mahkemesi 1996 tarihli Reno vs. LCLU davasinda, midahalenin izin
verilebilir sininni agikga belirledi. Ancak bana gdre bu, hukukun diizenlemedigi bir alan olmamali.

Sonug olarak; karalama, mahremiyet ve milli giivenlik unsurlari zaman igerisinde degistigi icin ifade 6zgurlugu
mevzuatinin korunmasinda mutlak bir denge s6z konusu degil. Otokrat toplumlarin 6zelligi 6zgiir basinin
olmayisidir. Bunun yani sira giigli demokrasiler, ifade 6zgtirligiinin temelinde yatan genis uzlasmaya dayanirlar.
Cerceve hakkinda 6zellikle medyanin yeni yizi ve yeni tehditler Gizerine savunmalar olabilir ancak hepimizin,
Ozellikle demokratik Ulkelerin, temel prensiplerin iyi anlasildigina ve onlarin hararetle savunulduguna dair bir
sorumlulugu vardir. Tesekklr ederim.

Moderator Sirin Payzin: Lord Clement Jones, gok 6nemli aciklamalariniz igin tesekkdrler. ilerleyen dakikalarda
sizlerden gelen sorulari alacagim ama zannediyorum konusmacilarimizin degindigi bazi noktalan ozellikle
acmamiz, belki vurgulamamiz gerekecek zamanimiz yettigince bunu yapmaya galisacagiz. Miss Dunja Mijatovi¢,
Avrupa Giivenlik ve isbirligi Teskilati, Medya Ozgiirligii Temsilcisi. S6zii kendisine birakmak istiyorum.

Dunja Mijatovié: Cok tesekkir ederim. Beni bu ¢ok énemli etkinlie davet ettiginiz icin tesekklr ederim. Ve
zamansal acidan da yerinde.

Medya Ozgiirligii temsilcisi olan ve AGIT’ye katilan 57 (ilke var ve benim (istlendigim rol uluslararasi arenada
benzeri bulunmayacak ttrden. Benim bir nevi hilkimetleri elestirmeye iznim var ve stiphesiz ki higbir hiikimet
elestirilmekten hoslanmaz. Kanada’dan ABD’ye, Avrupa Birligi Ulkelerinden orta Asya’ya, Rusya ve Mongolya
dahil Glney Kafkasya’ya, 57 katilimci devletin kapilarini agmanin zor bir miicadele oldugu sdylenebilir. Dijital
olarak addedilen bir cagda medya 6zgurligl ve ifade 6zgurliginl uygulamanin ve desteklemenin ne kadar zor
ve iddiali oldugunu tahmin edebilirsiniz. Tlrkiye’de 6zgurlik ve ifade 6zglrligu konusunda Turk hukimetiyle
ile ilgili 6ne stirdigum cesitli konulara odaklanacagim. Bu konulara elbette kisaca deginecegim ama bunun
yansira gok énemli olan bir husustan bahsedecegim.

AGIT igin galisirken toplumlarimiz igin giivenli ve emniyetli toplumda yasamanin 6nemini aciklamaya galismakla
karsilasiriz, is glivenlige gelince, bilirsiniz, hikimetler kendi vatandaslarini korumaya ¢ok isteklidirler ve buna
karsi Medya Ozgiirligi temsilcisi olarak miicadele veriyorum, ama her zaman sdyledigim gibi 6zgir ifade ve
dzgir medya olmadan hicbir zaman giivenlik olamaz. ifade dzgirligi pahasina terérizm, cocuk istismar gibi
glvenlik konulan Uzerine calisamayiz. Clnkl en sonunda glvenligi ve ifade 6zgurligu olmayan ve herhangi
bir demokratik toplumda gérmeyi arzulamadigimiz bir sonug ile bas basa kalabiliriz. Son iki giin iginde burada
bahsedilenler gercevesinde, hukukun Ustlnligind tartismamizin gok énemli oldugunu distindyorum, ¢lnki
hukukun Ustinligi olmazsa 6zgir medya da olamaz. Medya 6zgurliklerini genigleten kanunlarimiz olmall,
medya 6zgurliiguni kisitlayan kanunlar degil. Maalesef, AGIT’e katilan bircok tlkede durum bdyle degil. Lord
Clement’in, benim de Birlesik Krallik hikimetiyle ilgili bahsettigim, Guardian Gazetesi, Leveson Raporu ve
cocuklarin korunmasi ile ilgili olarak internetin filtrelenmesinden bahsetmesine ¢ok sevindim ve sadece ingiltere
degil, AGIT’de sdyledigimiz tizere Viyana’nin dogu ve batisindaki diger devletlerde oldugu gibi.

Turkiye'de bahsetmek istedigim konularin gogunlugu ¢ok hassas, benim ve hiikkiimetin gérisleri birgok noktada
farklilasiyor. Tirkiye’deki ylksek otoritelerin ofisimle isbirligi icinde olmasinin ve sirekli bir diyalog halinde
bilgiler paylasmanin énemli oldugunu distiniyorum. Ayrica, en zor zamanlarda gazetecileri ziyaret etmek ve
6nceden bahsedilen Turkiye’nin tutukluluk sorunun ¢dézmesine yardim etmek amaciyla hapishanelere sinirsiz
giris hakkinin bana verildigini de belitrmem gerekir. Fakat bugiin Turkiye’de goérdiklerimi allayip pullamadan
aktarmam gerektigi de disiniyorum.

Degerlendirmelerim sonucunda, Ulkede ifade 6zgulrliginin ciddi bir sekilde sinirlandirildigini ve medya
dzglrliguniin elestirel bir sekilde zapt edildigini séyleyebilirim. Onceden belirttigim gibi medya ézgirligi her
yerde farkliliklar géstermektedir, benim igin en tehlikeli olarak gértinen, Tirkiye’deki son gelismelerin ydninin,
gormek istedigimiz medya 6zgurligunin kademeli olarak ilerlemesi yerine daha fazla sinilamanin olmasidir.
Bu fikrimi temellendiren birkag 6rnek vermek istiyorum ¢linki yaklasimimizin somut ve gergekgi olmasinin ¢ok
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6nemli oldugunu dustiniyorum. Her demokraside, hem online hem de offline olarak, yetkililerin aktif olarak
¢ogulcu sdylemi tesvik etmesi esastir. Ve bu noktada haklarimiz ile ilgili online ve offline bir konuya geliyoruz;
siber uzayda da ginlik hayatta sahip oldugumuz haklarimizin aynisina sahip oldugumuzu anlatmanin bir
yolunu nasil bulmamiz gerektidi. Aynisi tehditler icin de gecerli. Tehditler sadece siber sistem igin gegerli
degil; onlar bizim glnlik hayatimizda da var. Bu ince kirmizi gizgiyi gegmemek, duyarli olmak ve toplumda
duydugumuz elestirel, provokatif ve bazen kaba sesleri durdurmaya c¢alismak ve bunlar biyUk bir hosgori ve
aciklik ile kabul etmek ve sinirlamamaya caligmak, tim bunlari nasil bagsarmallyiz? Bitin bu sorular sadece
Turkiye nin degil, yeni gelisen demokrasilerin yaninda kokli demokrasilerin de cevaplandirmak igin gabaladig
sorular. Ben diinyanin ¢ok karigik olan bir bolgesinden geliyorum, Saraybosna’dan. Milosevig rejiminden gelen
propagandalarin en k&t érneklerini tecriibe ettim. 20. YUzyillda en kanli savasi yasadik ve bir toplum olarak
acllmaya caligiyoruz fakat bu ¢ok zor. Bu sebeple gecis déneminde olan ve agilmasi gereken tim Ulkeleri
anliyorum. Turkiye de dahil olmak Uzere birgok Ulkede eksik olan sey daha fazla cesaret ve daha fazla bagllik
ve hikumetten gelen daha c¢ok politik istek.

Bunun yani sira, medya kuruluslarindaki yayincinin bagimsizigindan da bahsetmek istiyorum. Turkiye’'de
Medya kuruluslarindaki politik baski ytuzinden, sayisiz Ustln yetenekli gazetecinin isten ¢ikariimasina, veya
mesleki degerleri sebebiyle islerinden istifa etmelerine kadar vardi. Birgogu s6zlesmesiz veya maagsiz olarak
ve onur kirici sartlarla calisiyor. Gergek insanlardan, konustugum, tanistigim insanlardan bahsediyorum ve
bu, bu noktada ¢ozllmesi gereken dnemli bir sorun. ifade 6zglrliginden kaynaklanan suglarin kaldirimasi
uzun zamandir, sadece benim tarafimdan degil, tim blyUk uluslararasi kuruluslar tarafindan savunulmaktadir,
fakat Tirk politikacilar tarafindan gazeteciler aleyhine hakaretten dolayr ceza davalarinin acgilmasi halen ¢ok
yaygindir. Trkiye ve diger katilimci Ulkelerdeki yetkililer hala kamuya mal olmus kisilerin elestiri esiginin normal
insanlardan daha yiksek olmasinin “isin gereg@i” oldugunu kabul etmek istememektedir. Sadece politikacilar
degil, ben de dahil olmak lzere, kamuya mal olmus herkes. Biliyorum zor ama tek ¢ikis yolu bu. Siz bir ofise
sahip olup, hiikiimet veya uluslararasi kuruluslar tarafindan secilip daha sonra her gesit elestiriye karsi koruyucu
bir tabakaya sahip olmayi bekleyemezsiniz. Bu yanlis olan ve 6grenmemiz gereken bir seydir.

internet ve sosyal medya daha 6énce bdyle bir giicti olmayan kisilere bilgiye ve kamusal sese erismelerini
saglamaktadir. Onlarin hayatimiza getirdigi avantajlar saymakla bitmez. Ancak eklemem gerekir ki Tirkiye>de
ve diger AGIT Uilkelerinde otorite interneti hala bir tehdit olarak gériiyor. Mevcut olan bir korku var. Bunu onlarin
glcline zarar veren ve her tirli yolla kontrol edilmesi gereken bir tehdit olarak gérdiiguni disiintyoruz. Bu
yanlis; kabul edilemezdir ve degistiriimelidir. Ayrica, Ocak ayinda asiri derecede kisitlayici olan internet yasasini
daha da sinirlandirarak, on binlerce web sitesini ve sosyal medya sitelerini yasaklayarak -ve bu konferans
sirasinda birgok kez bahsedilmesinden 6tiirii tekrar etmeyecegdim- Twitter ve YouTube sorunu gibi érneklerden
de goruldugu Uzere, yetkililer tarafindan ahlak igin bir tehdit olarak gorilen ifade 6zglrligu, ciddi bir sekilde
zayiflatiliyor. Bence twitter yasagini iptal eden Anayasa Mahkemesi karari, tarihi bir karar olarak goértimelidir.
Bu, Tirkiye-de bagimsiz yargi ve 6zgir medya igin umut veriyor. Ben bu kararin ifade 6zgurligi anlaminda
Turkiye’nin 6nlindeki yolu acacagini dusiiniyorum ve bu Ulkedeki kisitlayici yasalar degistirme yoéniinde
calismalar devam ederse, bu konuda yetkililerle calismaya hazinm.

Daha 6nce soyledigim gibi, hikimetlerin tehditleri, terérizmi ve toplumumuzda tehdit olarak goérilen diger
konular sebebiyle yasal haklara yeteri kadar 6nem verilmiyor. Fakat, Lord Clement tarafindan da belirtildigi
Uzere, ne kadar elestirel ve sagirtici olursa olsun, yazilmis yazilar veya yayinlar igin hapis cezalarinin verilmesi
demokrasilerde higbir zaman ¢6zim degildir. Turk hiukimeti ile 2011 de galismaya basladigim zaman,
gazetecilerin hapsedilmesi konusunda, o zaman hapishanelerde 105 gazeteci vardi. Adalet Bakanldi ile strekli
paylastigimiz verilere gére, suan elimizdeki sayi 29. Bu bile ¢ok blyUk bir gelismedir. Fakat herhangi bir tlkede
hapiste olan tek bir gazeteci bile ¢ok fazladir. 2011 yilinda, benim ofisim hapiste olan tim gazeteciler igin bir
calisma baglatti ve buna devam da edecegiz, tutuklu gazeteci sayisindaki azalma ¢ok dnemlidir ve ¢ok iyi
karsilanmaktadir. Bu degisiklikler ancak ¢ok acil ve gerekli olan reformun sonucunda ¢ikan kanunlar sonucunda
devam edebilir. Aksi takdirde, gazeteciler, egemen olanlarin isteklerine gére yazmadiklar zaman, kendilerini gok
kolay bir sekilde hapishanede bulabilirler.

Birka¢ tane kanundan bahsettim fakat bunlara gectigimiz giinlerde kabul edilen Tirkiye’nin Milli istinbarat
Teskilati yasasini da ekleyecegdim ve bunu Tirkiye’deki ifade 6zgiirligu acisindan kaygi verici olarak gértiyorum.
Halihazirda, gazetecilerin sadece iglerini yapmalari sebebiyle 10 yila kadar hapis cezasliyla susturulmasina izin
veren bir kanun daha var. Gizli bilginin kamuya sizdirimamasini saglama gérevi gazetecilerin degildir. istihbari

bilgilerin medyada yayinlanmasi durumunda, bilgiyi kamuya sizdiranlarin pesinden gidilmemelidir, onlar sadece
gorevlerini yerine getirmektedir. Ayni durusu ben Guardian, Birlesik Kralllk Gazetesi ve NSA sizintilar, ABD
gazeteleri konularinda da gésterdim. Bunun yaninda, sadece gazetecilerin degil, vatandaglarin da kendilerini
Tarkiye’de hapishanelerde bulabilecedinden bahsetmek istiyorum. Gezi protestolarindan beri, ylzlerce
vatandas protestolar sirasinda attiklar tweetler yiiziinden sorusturmalara maruz kaldi ve izmir'deki vatandaslar
tweetleri ylzinden hapse maruz kaldi. Daha gecen hafta yetkililerin istediginden 1 harf fazla yazan gazetecinin
attig1 tweet yuziinden 10 aylik hapis cezasina mahkum edilmesine tanik olduk.

Gazetecilerin karsilasabilecegi en kétl cezalandirma tlrlerinden bahsederek konusmami sonlandiracagim.
Gazeteciler hep en ylksek bedeli 6diyor ve iglerinden dolayi 6ldirtlUyorlar, failleri hapse sokmak yeterli degil,
tekrardan Lord Clement’a Hrant Dink davasindan bahsettigi icin tesekkir ederim, bu suglari idare edenler, sugu
isleyenlerden daha az tehlikeli degiller. Uziicii bir sekilde, azinliklar da dahil olmak lizere tim insan haklari igin
hayati boyunda savasmis olan degerli ve cesur gazeteci Hrant Dink’in éldirilmesinden 7 yil sonra, bu korkung
sucu tezgahlayanlar halen mahkemenin 6ntine cikariimamistir. Bu konudaki duygularim yogun ve Rusya
Federasyonunda, Azerbaycan’da ve pek ¢ok llkede gazeteciler élduriluyor ve failleri sorgulanmiyor. Toplumda,
cezadan muaf tutulmaya izin veriimemelidir. Sirbistan’da Milosevig rejiminde, ¢ gazeteci 6ldiriimuastar. Halen,
dinyaya gergegi anlatmaya calismis bu Ug¢ gazeteciyi 6ldiren korkung katiller cezalandinimamistir ve biz bu
gercegdi diinyayi anlatmaya calisiyoruz.

Birgok sorunu siraladiktan sonra, olumlu gelismelerden de bahsetmek 6nemlidir. Tekrar séylUyorum, Turk
Anayasa Mahkemesinin kararini tarihsel olarak gériyorum. Din, 8 yildir hapiste kaldiktan sonra gazeteci Flisun
Erdogan ve Bayram Namaz'in serbest birakildiklarini 6grendik. Umarim yakin zamanda, hapishanelerdeki tim
gazeteciler 6zgurlUklerine kavusurlar.

Tarkiye’nin nasil daha ileri gidecegine ve durumunu nasil iyilestirecegine ve iclerinde benim ofisim de olmak
Uzere uluslararasl organizasyonlarin bu sire¢ i¢in nasil Ulkelerin 6zgir basin ve medya sorununa yardimci
olabilecegine odaklanmaliyiz. Sonu¢ olarak, uluslararasi organizasyonlar olarak, STK’lar ve sivil kuruluslarla
birlikte daha fazla ¢abalamadigimiz ve seslerimizi birlestirmedigimiz ve yeteri kadar cesur olmadigimiz icin
kendimizi elestirecegim. Turkiye’deki sansir diinyadaki her yerin sansuridir. Bosna’daki sansir dinyadaki
her yerin sansuridir. Amerika’daki sansir hepimizi etkilemektedir. Bu sebeple, toplumumuzu daha 6zgur ve
daha ulagilabilir kilmak igin birlikte galismallyiz. ifade 6zgurligini korumak igin giiglii bir politika olusturmaya
calismallyiz. Ve tekrardan vyetkililer arasinda siregelen bir diyalogun 6nemli olduguna inaniyorum. GCok
tesekkdirler.

Moderator Sirin Payzin: Ms. Mijatovic, harika konusmaniz igin ¢ok tesekkirler Gergekten bizler de iceride
tutulan tutuklu ve hilkimll ya da gézaltindaki butin gazeteci arkadaslarimizin, meslektaglarimizin bir an énce
serbest birakiimasini istiyoruz. Ve gercekten Hrant Dink’i ben de anmadan gegmeyeceg@im, umariz bittin bu
konusulanlardan sonra o ve onun gibi fikir 6zgirligi ya da distncelerini agik¢a ifade ettikleri icin hayatini
kaybetmis bltlin gazetecilerin en azindan anilarina saygi olarak adalet yerini bulur diyoruz. Simdi, Alison
Bethel-McKenzie, Uluslararasi Basin Enstitlisi Direkt6rli, zannediyorum basin 6zglrligi konusunda onun
da soOyleyecegi seyler var. Gegen haftayl Freedom House’un Tirkiye igin sOyledikleri ile gegirdik, bakalim
Uluslararasi Basin Enstitlisii ne diyor igerisinde bulundugumuz durum ile ilgili olarak. Buyurunuz.

Alison Bethel-McKenzie: Gok tesekkiir ederim, burada bulunduguma ¢ok memnun oldum. Uluslararasi Basin
Enstitlist’nd bilmeyenler igin, biz, diinyadaki bittin tlkeleri temsil eden ve basin 6zgiirligu icin micadele eden
dunyanin en eski klresel 6rgutlylz. Dolayisiyla yapacak ¢ok isimiz var ve her daim mesgullz. Tirkiye'de
bizi olaganustl derecede mesgul ediyor. TUm zamanini Turkiye’ye ayiran iki tane elemanim var. Bunun temel
sebebi Turkiye’'de ¢ok fazla Gyemiz var ve de biz Uye bazli bir 6rgtitiz. Dolayisiyla burada ¢ok fazla tyemiz var
ve burada cok vakit gegiriyoruz. Dunja’nin da bahsettigi gibi, Turkiye tutuklu gazeteciler agisindan en kétuler
arasinda. Yiiziin (izerinden otuz civarina gelerek énemli bir distis yasandi. Tirkiye; Misir, iran, Gin, Eritre,
Vietnam, Suriye, Azerbaycan ve Etiyopya gibi Ulkelerin arasinda yer aliyor.

Hukuk devletinde neden basin 6zgirligli 6nemli? Demokrasi, bilgiye erisim ve hesap verme zorunlulugu
gerektirir. Bilgiye erisim karar vermek igin gerekli oldugu cok aciktir. Bilgi olmadan demokrasi mimkun degildir.
Bilgiye dayali bir karara varmak igin gerekli olan bilgi. Ve hesap verme zorunlulugu sistemin olmasi gerektigi gibi
islediginden emin olmak ve o sistemin igindekilerin sistemin galistigina dair glivenlerini saglamak igin gereklidir.
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Devamliigi ve tahmin edilebilirligi saglamak i¢in konulmus kurallar var ve bunlarin ihlal edilmesi ile meydana
gelecek sonuglar var. Bunlarin higbiri bagimsiz medyanin arastirmasi olmadan elde edilemez. Yargi ve hikimetin
diger organlari hukuk devletinin korunmasinda ilk hatti olustururken, bagimsiz medya gdzcileri gozetleyen bir
duvardir.

Simdi, hepimiz basin 6zgurligliine dair saldirilara maruz kaldik ve spesifik olarak Tirkiye hakkinda, Tirkiye-de
hukuk devleti ilkesinin ihlal edilmesinden bahsedecegdim. Buglin Tirk medyasinin saldiri altinda tutan (¢ temel
yol var. Gazetecilere siddet ve Dunja:nin bahsettigi gibi cezasizlik, ceza kanunun hatali uygulanmasi ve medyayi
zayiflatmak icin yetkinin kétlye kullaniimasi. Bagbakan medya sirketlerini arayarak bazi bilgilerin programlarindan
kaldirnimasini talep ettigini bizzat kendisi kabul etti. Bu medyanin islerine dogrudan miidahaledir ve oto-sansire
neden olmaktadir. Bu ylizden hem gazeteciler hem patronlar hem de yayincilar bazi bilgileri yayinladiklar zaman
bu kirmizi gizgiyi asacaklarindan korkar oldular. Ama Tirk gazetecilerin saldiri altinda oldugu tim bu yollarin tek
bir amaci var ki o da sesleri susturmak ve istenmeyen dikkati bastirmak. Oncelikle siddetten bahsedelim, énceki
yillara gore gazetecilere karsi yapilan saldirilar Snemli élgiide azalmis olmasina ragmen dnceki saldirilarin failleri
ve Ozellikle bu saldirlar tasarlayanlar sahsi cezasizliktan halen daha yararlaniyorlar. Bu tabi ki sadece Turkiye
ile sinirlt bir durum degil. Bir cok Ulkede sahsi cezasizlik hali blyilyor. Gazetecilerin neredeyse her giin vahsice
oldarildugi Meksika gibi Ulkeler; kafalarin kesildigi, cocuklari isten eve dénlince goérsin diye kesilen kafalarin
evlerin girisinde birakildigi, ve bir mesaj iletmek i¢in beden parcalarinin etrafta birakildigi kisiler. Bu kisileri
oldurenler higbir zaman ne mahkeme 6niline ¢ikarildilar ne de cezalandirldilar hatta bu sugu isledigine veya
sugu tasarladigina dair somut delil olmasina ragmen tutuklanmadilar bile. Tirkiye>de polis ve glivenlik glcleri,
daha dnce duydugunuz gibi, 2013 yilinda Gezi Parki protestosunda bir grup gazeteciyi hedef aldi. Kaynaklardan
alinan bilgiye gore, protestolar sirasinda 100 den fazla gazeteci tazyikli su, biber gazi, tabur ve plastik mermiyle
saldirnya ugradi. Gazeteciler dovildi ve ekipmanlar kirildi. Muhabirler bazi haberleri yapmaktan alikondular.
Toplu goésterileri aktarmak isteyen gazeteciler hala taciz, tehdit, saldiri ve miidahale sikayetlerinde bulunuyorlar.
Bugline kadar ne polis ne de glvenlik giici gazetecilere yapilan saldirilardan dolayl sorumlu tutuldu. Birkag
tanesi gazeteci olmayanlara karsi yapilan saldirilardan dolayl sorumlu tutuldu. Cezasizlik gésteriyor ki, kanun
ve kurallar sadece bazi kigilere uygulaniyor, herkese degil. Ceza kanunlarinin ve terérle miicadele kanununun
hatali uygulanmasi ve segici infaz bir sorun olarak devam etmekte. Birgok Ulke hala gazetecileri hapse atmak
icin cezai hakaret ve kiskirtici iftira kanunlarina sahip ve bunlar kullaniyor. Amerika-daki 11 EylUl olaylar sonrasi
terérle micadele kanunu uyarinca hapiste olan gazetecilerin sayisi artti.

Turkiye’de de yakin zamanda birgok gazeteci mahkum edildi ve 2012 baslarinda bahsettigim gibi sayilari
100’Un Uzerindeydi. Gazetecilerin saliverildigine iliskin diinku haberlerden dolay! gok mutluyuz. Artik evlerinde
aileleriyle birlikte olduklari icin gok mutluyuz. Hapiste olan gazetecilerin gogu bu ¢ok genis kapsamli terérle
micadele kanunu gercevesinde hedef alinmisti. Gazeteciler yaptiklar isler ylziinden hapse atildiklarini iddia
etti, bizler bu iddiay ¢uritecek bir somut delille kargilasmadik. Hikiimet gcogu durumda bu delilleri getirmekte
yetersiz kaldi. Bazi hallerde gazetecilerin sagci darbe plani ile baglantili olduklari iddia edildi. ironik bir sekilde,
hikimet gazetecilerin aleyhlerinde olan delillerin uydurma oldugu iddialarini reddetti ancak bu sefer de ayni
argimani devam etmekte olan yolsuzluk skandali i¢in kullaniyor. Birgok durumda gazeteciler Kurt militanlarla
baglantili olduklar gerekgesiyle hedef alindi ancak birgoguna karsi kullanilan deliller sadece bu konularla ilgili
yaptiklarn haberlerden yani gazetecilikten ibaretti. Ornegin, depremin verdigi zararlar, devlet havayolunda
cinsel taciz, tutuklu cocuklarin cinsel istismari hakkinda yapilan haberler terérizm suclamalarina neden oldu.
Bazi hallerde gazeteciler yasakli sol drgutlerle sézde iligkili olduklari gerekgesiyle hedef alindilar ve hikimet,
yolsuzluk yapildigini gésteren tapelerin yayinlanmasindan dolay sikayet etti.

Birkag dakika 6nce medyayi zayiflatmak icin yetkinin kdtlye kullanilmasindan bahsettim, bu durum bugln
gazetecilere kargsl en buiyik tehlikelerden biridir. Hikiimetin medya yayin alanina yaptigi bu miidahale, medya
patronlarinin ekonomik agidan hikimet baglantilarina git gide bagimli olmasi medyanin baskiya agik olmasina
neden oluyor. Bu baskinin bir érnegi tapelerde gecen konusmalarda ve hikiimet baskisini agikga kamuya
aciklayan gazetecilerin isten kovulmalarinda veya diger bir sekilde hikiimetin elestiriimesinde gdzlemlenebilir.
Gazetecilerin is glvenliginde eksiklik olmasi oto-sansiri tetikleyen bir durum ve bu kitlesel haber yayin
organlarina olan giivenin ve yasayabilirliginin tikenmesine neden oluyor. Ayrica kimin neye sahip olduguna
dair bir seffaflik eksikligi var. Kim hangi radyo istasyonunun sahibi. hangi gazetenin sahibi... Ve bu buylk bir
mesele. Vatandaslar haberler icin yeni medyaya yoneldikce gizliligin hatali uygulanmasi sonucu yeni sinirlamalar
getiriliyor. Ozel hayatin gizliligi meselesi online seslerin bastirimasi ve fikirlerin yayginlasmasi igin gerekli olan

ortamin 6nline gegilmesi igin getirildi.

Sonug sunu gosteriyor ki, tim glci yetkililer elinde tutuyor, kurallar sadece onlara igliyor, elestiri higbir sekilde
hos goérllmeyecek ve adil savasmanin hatta komple savasmanin higcbir manasi yok. Yani adalet yok, sadece “biz”
variz.

Peki o zaman ne yapacagiz? Hukukun herkese uygulandigini géstermek icin bazi adimlar atiimali. Eger tweet
atiyorsan, sunu tweetle; “Hukukun herkese uygulandigini géstermek icin bazi adimlar atiimali”. insanlar ne yapip
ne yapamayacagdini biliyor ve herkesi ilgilendiren davranigsal kisitlamalar icin mantikli ve mesru bir sebep var.
Makamin ne olursa olsun. Hesap verilebilirlik saglanmali. Siddet, yolsuzluk, kanun ihlalinin 6zellikle gazetecilere
karsi yapilan saldirilarin cezasiz kalmasi sona erdiriimeli, ve avuglarinin disinda olan bagimsiz yonetimler
izlenmelidir. Medyanin hiikimetten bagimsizligi yeniden saglanmali ve gazeteciler kendi 6zgurliklerini glivence
altina almak icin dayanisma igcinde hareket etmeli. Disaridaki aktorler, 6zellikle Amerika ve Avrupa Birligi 6ne
cikmali. Ve hukuk devletinin ve bagimsiz medyaya sayginligin eski hale getiriimesini agik¢a talep etmeli ve bu
sdzlerini harekete gecirmeli. Tesekkir ederim.

Moderator Sirin Payzin: Cok tesekkirler. David Gardner, Financial Times’in Uluslararasi Haberler Editord,
Turkiye tzerine en fazla yazan yazarlarindan biri. Sahne sizin.

David Gardner: Tesekkurler Sirin. Herkese iyi aksamlar ve gergekten c¢ok iyi bir zamanlamaya sahip olan bu
konferansa beni de dahil ettikleri icin organize edenlere ¢gok tesekkdirler. Diger panelistlerin sdylediklerini tekrar
etmemek icin elimden geleni yapacagim ancak sunu belirtmeliyim ki s6ylenenlerin tamamina katiiyorum. Herhangi
bir sey séylemeden 6nce vurgulamak adina sunu belirteyim ki ben burada sahsim adina konusuyorum Financial
Times adina degil. Financial Times’ta Tirkiye Gzerine politika, kurumlarin dis politika konusundaki eksiklikleri,
medya sorulari vs. hakkinda sikga yaziyorum. Eger beni ve FT’yi suglamak istiyorsaniz sizi tutacak degilim, ancak
bugln lutfen sadece beni suglayiniz.

Esas olarak konusmayi planladigim konu, Ucretsiz bilgi akisina imkan vererek geleneksel gazeteciligin ekonomik
temelini sarsan teknoloji olan internet caginda bagimsiz medyaya sahip olmak. Ancak aynizamanda internetin nasil
devlet veya hiikiimet veya 6zel olusumlarin medya glictini kullanarak bilgi ve tartismalarin tek elde toplanmasini/
tekellestiriimesini zorlastirmakta oldugu, buna da deginecegim. Bunlar bizi medyanin yapisini sorgulamaya iter
ve Turkiye’deki basin ve medyanin halihazirdaki statiistini ve ifade 6zgurliguyle ilgili konulari irdelemeye yoneltir.

Ben sunun 6nemli oldugunu disintyorum; icerik her zaman &nemlidir, ancak mesajin kontrol edilmesini
saglamaya tesebblis etmenin de en az zaman kadar eskiye dayandigini hatirlamak da énemli. Demek istedigim,
tarihsel olarak okuma yazma Uzerinde kontrol kurmak bile bir sey, ve bana inanin ki bu tarih dncesi zamana ait
degil, Goosemberg 6ncesine ait bir hikayedir aslen. Nitekim okuma yazmanin gelismesinden sonra savas ve
devrim konular gok dénmeye baslamistir. Siz ingiliz tarihinden kesitlerden bahsettiniz, ancak ingiliz devriminin
kendisi, her ne kadar kariyerinin blyuk kismini buna harcamis olan tarihgi Christopher Hill’in isaret ettigi gibi
tartismall olsa da, anadille yazilmis incil’i yayma, éncelikle yazma, hazirlama ve sonra yayma tesebbiisiine
iliskindir. Dolayisiyla diger bir degisle, ydnetenler bir kenara, caglar boyu slregelen rejimlerin papazlar ve
praetoranlari her zaman bu oyunun iginde olmusturlar. Bu ¢ok da yeni bir durum degildir. Matbaa devriminden
sonra, ilerleyen gaglarda oyunun baska sekillerde oynanabilecegi kesfedildi. Ornegin Tim 17. Yiizyilda lisans
vermenin sonlanmasindan bahsetti, ancak 19. Ylzyillda hala kagdit ve baski Uzerinde vergiler, gazete damga
vergisi vs. vardi. Bunlarin hepsi bilgi ve mesaj veriminin kontrol edilmesini saglayamaya ve mimkiinse givenligini
saglamaya yonelik girisimlerdi. Ve bu noktada, teknoloji ve teknolojik gelisimin her seferinde bu nafile girisimleri
asindirarak bosa ¢ikardigi, muhtemelen Gzilerek goriimustir. Bu, bir basin hocasinin isabetli olarak Viktoriya
Donemi interneti olarak adlandirdidi telgrafin kesfine kadar gider.

Ancak onlar yine de hi¢ vazgegmiyorlar, dyle degil mi? Bilirsiniz, hedefe ulagsmanin farkl alternatif yollari vardir.
Bildiginiz Uzere 19. Yuzyilin sonunda 20. Yizyila gegerken yeni bir fenomenimiz oldu: medya baronlan. Yurttas
Kane’in farkina vardigi Gzere bunlarin bir kisminin amaci gii¢ odaklarina yakinlasmak ve yakin durmak ve bu
yolda, esasen bilginin yayiimasi ve tartismalarin baslamasiyla pek de ilgili olmayan diger menfaatleri kollamakti.
Bu esnada teknoloji de bilginin tekellesmesini &nlemek adina elinden geleni yapiyor, bunun pek ¢ok érnegi var, en
kétl, en umutsuz durumlarda bile. Sovyet Dénemi’nin son dénemlerinin hikayesinde, bilginin kontrolini élimcdl
bicimde cokertecek ve teknoloji kavrami bakimindan hi¢ beklenmedik, acikgasi pek de sayginhid olmayan
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iki sey belirdi: Birincisi karbon kagidi da denilen mimeograf, digeri de kisa radyo dalgasi. Bu radyo dalgasi,
1975’te merkezi planlamanin kota sistemi altinda sigorta edildigi, sag ve sol kanadin birbirinden haberi olmadigi
doénemde Sovyetler Birligi'nin Urettigi 50.000.000 kisa radyo dalgasi olup, vatandaslarin bu radyo trafigi
platformunu kendi bolgelerine en etkin bigcimde aktarmasini saglamis oldu ve bunlari kendileri i¢in yaptilar. Bu
nedenle, 6zellikle demokrasilerde dolayli kontrollerle bas edilmesi, hatta bazen onlarin fark edilmesinin daha
zor oldugunu diisiniyorum.

Burada miunhasiran, konunun pargasi olan Tirkiye hakkinda konusmadigimi vurgulamak isterim. Demek
istedigim, 6érnegin Rupert Murdoch gibi bir adamin haberlerin sahibi olan adam olarak anilmasi yok yere degildir.
Etkin bicimde konjonktir yaratan adam, politik konjonktiirii de yaratrr. ingiltere’de bu deyisin artik gecerli
olmadigi kanisindayim. En azindan kismen, zira telefon dinleme skandalinda politik alt-siniflari etkin olarak
sindirebilenleri ceken Daily Mail gibi diger glicler de vardi. Murdoch biyilsl halihazirda halen Amerika’daki
Fox TV igin gecerli olabilir, ancak ben burada sadece New York Post’a atifta bulunmuyorum, oradaki kamuya
acik siyasi dévis ve kultlrel savaslarda basin ¢ok bulyik bir oyuncu. Ayrica, gazetelerde bu hafta, degilse de
gecen haftadan daha 6nceye gitmeden, Rupert Murdoch Kentucky derbi at yariglarinda ilgi odagi olurken, Ran
Paul gibi mistakbel cumhuriyetci adaylarin onun ilgisini cekmek adina gézinin igine baktigi fotograf karelerini
gbérmissinizdir. Bu bizim sadece bir kag hafta dnce Las Vegas'ta Sheldon Adelson (kendisi kumarhane
miknatisidir ama baska da hinerleri var) ile taniklik ettigimiz bir seyin tekrariydi: Amerikan Medyasinin
“Oncelikle Adelson” olarak adlandirdigi Adelson’un ilgi odagi oldugu etkinlikte, George Bush ve Chris Christie
ve gibileri Adelson’u selamlayip kendilerini géstermeye caligiyordu. Bu durum kamunun dikkatini uyandirdi,
¢unku Christie affedilemez bir glinah islemisti; gelecekteki miistakbel patronunun goézleri 6niinde Filistin’in isgal
edilmis topraklarindan isgal edilmis topraklar diye bahsetti, ve sonrasinda bunun igin 6zir dilemek zorunda
kaldi. Adelson’un bildiginiz ya da bilmediginiz diger tir faaliyetleri, israil’in icsel siyasi tartismalan (izerindeki
etkileridir. Bu tartismada kendisi agik ara Netanyahu’nun gerisindeydi, ki kendisinin daha da geride oldugunu
diisiindiigli gériisiindeyim, ancak temelde yaptigi sey, Haaretz gibi pek gok israilli basin organinin iflasina
sebebiyet veren ve onun imkanlarina sahip bir adam i¢in ¢cok da bir sey olmayan bos bir gek vermekti. Bu hareket,
kendisi simdilerde daha iyi duruma geldi ve iki tane daha gazeteyi satin aldi. Dolayisiyla, her zaman coskun
tartismalara yén veren bu konuyu yavastan kapatmaya gecmeden &nce, tartismanin israil’in iginde oldugunu
s@ylemeliyim. Cok fazla detaya girmeyecegim, ancak bunu anlamak gercekten énemli. Hesaplamalara goére
Adelson ile birlikte on milyonlarca, (¢ haneli figlrlerce, ylzlerce milyonlarca harcamis olan Koch Kardesler son
baskanlik se¢imin sonuglarinin Obama aleyhine olmasi icin ellerinden geleni yapmisti. Sonra Obama kazandi,
onlar giiniin sonunda pazarligi mikemmel tamamlayamadilar, ancak Tribune Company’i, dolayisiyla LA Times,
Chicago Tribune’i almak (izerelerdi. insanlar bu fenomene bati medyasinin Berlusconizasyonu diyorlar. Bunun
Tarkiye Uzerine dislnlrken de akilda tutulmasi gerekir. Yani, basta bahsettigim fenomen de fena halde
yaygindir: vatandaslarin gli¢lendiriimesi paketi kapsaminda ele aldigim, medyanin fikirler arasi etkilesimi ve
bilginin yayllmasini saglayarak rasyonel sebeplere dayall tartismalar yapabilmek amaciyla kullaniimasi yerine
dar ve 6zel amaglar icin kullaniimasi fenomeni. Bunun i¢in ne yaptiginiz ve nasil demokratik kaldiginiz konulari,
net olmaktan ¢cok uzaktir. Bunun gercekten kolay bir cevabi yoktur.

Turkiye'ye gelirsek, buraya yilda 3-4 kez geldigim sdylenebilir, 12 sene 6nce Giiney Asya’dan déndugimde
ilk olarak yapmam istenilen seylerden birisi buraya gelmek ve Tayyip Erdogan ile segim kampanyasi gezilerine
katilmakti. Simdi, gectigimiz yaz Gezi Parki patlamasi ve Taksim Meydani’'ndan gikan ve Tirkiye’nin 6nemli
6lcide geneline, sehir ve kiyilarina yayllan direnis esnasinda buradaydim. Dolayisiyla buralara iki isaret
imi koymayi 6neriyorum. Bu 12 sene icinde neler oldu? Gezi Park olayinda, bunlan size anlatmama gerek
oldugunu diisinmiyorum ama, her sey kamuya acik meydanlarda gergeklesirken TV kanallan penguenler
hakkinda belgeseller, Mars’tan gelen radyasyon ve bu kontekste belki pek de yersiz bir konu olmayan sizofreni
Uzerine yayinlar yapiyorlardi. Simdi, bunlar yapan devlet kanallari miydi? Hayir, bunlar 6zel yayincilardi. Devlet
yayincilarinin tabi oldugu kurallar ve yayincilik deger-inanglarn sistemi; uygulanacak modeller sorusuna hig
girmeyecegim, bunu bir kenara birakalm. Bunlarin esasinda diger menfaatlerin giivenligini saglayan 6zel
menfaatler oldugu soOylemistim. Atifta bulundugum 12 sene iginde, yapilarin bunlan hafifce sekillendirdigi
kanisindayim, oysa 6nceden medyanin ¢odunun dider menfaatleri kovalamak adina glgliu is gruplarina
yoneldigi sOylenebilirdi, ve 12 yil dnce bu bluylk sehir kiyisindaki elitlerinin geleneksel kiimelenmesi, alisildik
olarak degerlendirilebilirdi. Simdiyse, AK Parti iktidariyla ittifak olusturma amaci oldugu yorumunu beraberinde
getiri. Ancak her durumda, yukarda atifta bulundugum yayinlarin yayinlanabilmesi halen inaniimaz bir
gercekiistiiciliiktir ve vatandaslarin asagilanmasidrr. iste sizin probleminiz budur. Diger birtakim gok daha
karli islerine kargl yapilmis gercek ya da korkulan misillemeler ylzinden bu gruplara secde eden eski medya

gruplariniz var. Ancak bu konuda 17 Aralk’tan sonra ve bundan kaynaklanan skandallardan, damla damla
su akitiimasiyla yapilan Cin iskencesi gibi ve sadece bakanlarin degil medyacilarin da dogrudan dogruya
sindirildigini gdsteren ifsalardan sonra bir degisim oldugunu dislintyorum. Degisikliklerin, kutuplagsma olmasi
sebebiyle Gzintl duymaktan kaynaklandigini, ve bunun da kismen medya organizasyonlarinin menfaatleri
her nasilsa saldin altinda oldugu icin kendilerini civiledikleri yerden kurtarmaya calismalari, kismen kendilerini
savunmak icin medya yayinlarini kullanabilecekleri, kismen de gecgen yaz siyaseten alenen utandirildiklar ve
Ozellikle calisanlari, gazetecileri tarafindan zorlandiklar igin itibarlarini korumaya calismalarina bagliyorum.
Gecen yazin Uslubunu unutmayalim, tim olayin ana 6zelliklerinden bir kagi mizah, alay etme, hor gérme,
saygisizlikti ve eger kendi icinde soixante-huitard olan dikkat ¢geken bir séylemi suydu: “devrim televizyonlarda
gOsteriimeyecek, tweet edilecektir’. Ve hemen sirada bagbakan twitter aleyhine tehditler savurup géz dagi
veriyor, ve sonrasinda bunu harfiyen yerine getiriyor genel olarak sosyal medyanin kendisine saldirdigini belirtiyor,
hatta hikimet bu saldirilari kendi lehine dahi kullanmaya ¢aligiyor. Buna daha énceden atif yapildi, ancak bir
gazeteci olarak yeniden belirtme geredi duyuyorum. Gegen yazdan beri dizinelerce ve diizinelerce gazeteci,
zarar verici mesajlar verme potansiyelleri dolayisiyla bu durum kurulusun sahiplerinin dikkatine getirildikten
sonra islerinden atildi. Diger hususlara ¢ok fazla girmek istemiyorum, ancak énemli nokta hukukun, meclisin
yasama ¢ogunlugu kanadinin 6zglrlik ve hukukun Ustinligldnin, yargisal denetimin, istihbarat mevzuatinin,
MIT Yasasinin erozyonu, bunun igin internetin kelepcelenmesi tesebbiisiinde bulunulmasidir.

Simdi, bu bizi nereye tasidi? Bence burada hepsi birbirinin aynisi olmayan bir problemler seti var, ve ortada
acik bir siyasi sorun var, buna bagl olarak dramanin gok buylk bir kisminin bu Ulkede segilebilir ve tutarl bir
mubhalefet olup olmadigi sorusuna dayandigini diistinlyorum. Hukukun Ustinligi problemi var. Hatirladigim
kadariyla, Kamu iliskileri Devlet Bakani yardimcisi ve eski bir Tirkiye New York kontad twitter (izerindeki yasaga
«21. Ylzyll kitap yakmasi» seklinde atifta bulunmustu. Meslektaslarimca gayet glizel bir bicimde tartisilan diger
her seyin 6nemini asla azaltmamakta birlikte, sonlandirmak adina vurgulamak istedigim sey yapisal problemdir.
Bu yapisal problem esasen suna iliskindir: internet caginda gok pahali bir isten diiriistge gegimini saglayabilen
inaniimaz bir medyaya nasil sahip olabilirsiniz. Bilginin toplanmasi, gézden gecirilmesi, dncelik siralamasi, analizi,
baglamlanmasini inanilmaz bigimde yapmali. Bu ¢ok pahali ve zor bir is. Kisisel olarak, buna her zaman talep
olacagina ben ikna oldum. Bu nedenle, isin 6zelligi, ve bu kolay bir tanesi degil, geleneksel tim is modellerinin
yeniden tasarlanmasidir. Bu esas olarak, insanlarin kimi zaman sadece guriltiiden ibaret olan, ayrnmlanmamis,
glvenilirligi asin bicimde degisken olan bigimsiz bilgi kiitlesinden kaginmak icin para édemek isteyecegi dolu
ve zorlu bir icerik olusturmaktir. Bu tarz bir konunun ¢ok biylk kismini bu degerlendirmenin teskil edecegi
gorustindeyim. Netlik, glvenilirlik ve butlnlik, bilgi ve tartismanin ayirt edici 6zellikleridir. Ancak tim bu siyasi
baskilar ve is modeli tlrleri varligini stirdlrirken bunlar elde etmek ¢ok zor. Herkese cok tesekkirler.

Moderator Sirin Payzin: David Gardner, ¢ok tesekkirler. Bu arada, su penguen belgeselini yapanlar acaba
bdylesi bir sembol haline geleceklerini biliyorlar miydi? Cok merak ediyorum. CNN Turk yayinlamisti o belgeseli
ve bizim en ¢ok reyting alan belgeselimizdi o giin bu giindilr yayinlayamiyoruz. BBC’nin belgeseli bu arada.
Ama basin 6zgurligu adina bir sembol olustu bu da iyi bir sey diye disiniyorum. Simdi, sizlerden gelen
sorulara 6ncelik verecegim, benim de bir iki sorum olacak ama sizden gelen sorulara dncelik vermek istiyorum.
Zannediyorum aramizda hukuk fakultesi égrencileri var. Bence onlarin sorulan ¢ok ¢cok dnemli, gelecegin
yargiglan, avukatlar oturuyor aramizda belki savcilari, burada uluslararasi isimler bizimle bu arada sunu
soyleyelim Avrupa insan haklari Mahkemesindeki dosyalarin en kalabalik tarafin ifade ézgirligi kisitlanmis
kisiler tarafindan getirilen ifade 6zglrligtinden olusuyor, dolayisiyla ileride 6niinlize belki bdyle davalar da
gelecek. Sormak istediginiz sorular var mi ama tabii ki herkese ac¢ik sorular almak istiyorum énce. Buyurun.
Kisaca kendinizi tanitir misiniz?

Soru: Tirkiye Istatistik Kurumu’na gére Tirkiye’de faaliyette bulunan gazetelerin %69’u ve dergilerin %75’
2001 yilindan sonra kuruldu. TMSF araciligi ile birgok basin kurulusuna el konuldu ve bunlar iktidara yakin
is adamlarina satildi. Su an medyanin daha dogrusu basinin igerisinde bulundugu mdlkiyet durumu nasil
dizeltilebilir? Medya nasil gok sesli hale getirilebilir?

Dunja Mijatovié: Medya cogullugu cogu konugsmamda bahsettigim bir konudur. Gok énemli oldugunu
duyuyoruz. Medya kuruluglarinin sayisinin fazla olmasi da Medya c¢ogullugunun var oldugunu gdstermez.
HukUmetler genelde bana sdyle agiklamalarda bulunuyor “100.000 medya kurulusumuz var, 100.000 gazete
var; her sey yolunda, bizde medya gogullugu var”. Oyle oldugunu diisiinmilyorum. Bu bir cevap degil. Eger
dogru anladiysam, beyefendinin sorusunu konu alan durumda, bence énemli olan éncelikle medya sahipligi
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Uzerine bir kanun hazirlamak, bdylece hukukun Ustinltigine ve genel olarak medya 6zgurligu icin hukukun
Ustinligunin énemine erigebiliriz. Medya sahipligi kanunu, kamuya gerekli bilgilerin verilmesini saglanmasina
yardimci olur, kim hangi medya kurulusuna sahip, bu tirde bilgilerin hukuki ve profesyonel bir sekilde ele
alinmasini saglar. Ne yazik ki cogu llkede kanunlar kagitta cok hos duran kelimelerden ibaret, uygulamasi hig
yok. Uluslararasi sézlesmeler veya belgeler ya da liye devletlerine bunu empoze edecek oérg(itler yok. italya’ya
bakiniz, orada bunun var oldugu birkag medya yogunlasmasinda belirtilmisti. Eger bu italya iginde halledilmezse,
muhtemelen Avrupa Birligi bu konularla ilgili olarak bir seyler yapmak icin italya’yi zorlayacaktir. Bu gok karisik
bir sey ve bunun igin bir ¢6ziim 6nerebilecegimi sanmiyorum fakat baslangi¢ olarak ilk asamada sahiplik ve
seffaflik zerine bir kanunun kabull ile baslanabilir ve geri kalani da tekrardan siyasal istege birakilacaktir.

Lord Tim Clement Jones: Bence burada (¢ konu var, ancak kimsenin buna gercek bir cevabi yok. Lordlar
Kamarasinda benim (yesi oldugum iletisim Komitesi’nde, cogulculuk {zerine bir ¢alisma yapmistik. Burada
bunun, bir gesit ekonomik baskinlik ile farkli gériisler sorusu olan rekabet ile etkilesimini inceledik. ingiltere’de
gayet oturmus bir basinimiz olabilir. Ancak oligarslardan arinmis degiliz. Bu baglamdaki ilk oligars olarak Rupert
Murdoch’u etkin olarak hissediyoruz, Independent ve Evening Standard’in sahibi olan bir Rus oligarsigimiz var,
vs. Ulusal medya ve 6zellikle televizyon 6zelinde tek elde toplanmayi énleyen rekabet kurallarimiz olmasina
ragmen medyanin tek elde toplanmasini gergekten engelleyen is modellerimiz ve kanunlarimiz yok. David, ¢ok
enteresan bicimde 6zellikle arastirmaci gazetecilikle ilgili kaynaklara erisim konusunda bugiinlerde ¢ok ihtiyag
olan alternatif is modelleri hakkinda konustu ve bizler ingiltere’de olmaktan &tiirii epey sansliyiz, zira Guardian
ve Observer’| daigeren bir gazeteler grubu bir vakif, esasen bir bagis vakfi tarafindan elde tutulmaktadir. Bunlarin
gazete olarak ticari yasamina devam edebilmesinin tek nedeni Auto Trader isimli bir araba dergisi tarafindan
capraz siibvansiyon yoluyla destekleniyor olmalari. Arastirmaci gazeteciligin etkin olarak bu sekilde mali olarak
desteklenmesi olaganiisti bir paradoks yaratiyor. Medyanin tek elde toplanmasini énlemek adina ingiltere’de
bizlerin bazi dogru isler yaptigini diisiiniyorum, ancak daha yolumuz oldugunu da disintyorum. Herhangi bir
organizasyon tarafindan medyada ¢ogulculukla ilgili etkin, standart bir gérisimiz yok. Sahsen, spektrumun
her kismindan goristin etkin olarak temsil edilebilmesi icin medyada yer alan fikirler arasinda yerinde ve uygun
bir gesitlilik saglanmasi adina standart bir gériise sahip olmanin ¢cok énemli oldugu kanaatindeyim.

Alison Bethel-McKenzie: Amerika’da elbette medyanin tek elde toplanmasi Uzerine ve bir sehirde hem gazete
hem de radyo ve televizyon kanallarina sahip olup olamayacagina dair, ki olamiyorsun, kurallar var. Ancak
gazeteler bir igletmedir. Herkes onlara sahip olabilir. Asil mesele, kimin hangi medyaya sahip olduguna dair
seffafligin olmasi gerektigine dair. Boylece insanlar haberin nereden geldigini ve arkasinda ne gibi paralarin
oldugunu bilebilsin. Ve tabi ki Dunja’nin gok giizel 6zetledigini diistinlyorum. Hepimiz seslerde ve insanlarin
edindigi bilgilerde gesitliligin olmasindan yanayiz ancak 6zellikle Afrika’da ve Avrupa’da da bazi endiseler var
ve su anda bununla ilgili bir formdl var mi bilmiyorum ama biz, bu yayimlarin dzellikle radyo istasyonlarinin
sahibinin kim oldugunu 6grenmek icin 6ncelikle bu seffaflik meselesini zorlama konusunda oldukga hevesliyiz.

David Gardner: Kesinlikle, sahiplerin kim oldugunu bilmeniz gerekir. Medya sahipliginin tek elde toplanmasini
engelleyen etkin yasal mevzuatiniz olmali, ingiltere’de, bizde var mi ya da cok milkemmel bir sekilde isliyor
mu bilmiyorum ancak, ayrica seffaflik da itibarli bir sekilde hesabinizin oldugunu géstermek oluyor kimi yerde.
Ne demek istedigimi kisaca aciklayayim. Eger insanlar Murdoch gazetelerinin ne kadar fazla para kaybettigini
bilseler onun ne tir bir oyun oynadigini merak ederlerdi. Bence bu Murdoch hissedarlari tarafindan tolare edildi
zira onlar g6zlerini cok daha buyuk bir 6dil olan tam kontrole gevirmislerdi, gerci simdi mimkin olmayacak
olan bir sey ama, inanilmaz karli bir sey SKY’a. Bu tarz seyler gergekten kamunun bilgisinde olmali. TGm bunlan
s@ylemigken, basinin yiz yize oldugu sekdler kriz ylziinden, yeni bir is modeli bulma ihtiyaci sebebiyle icinde
bulunduklari bu naiflik/hassaslik sebebiyle, kurallari ne kadar iyi olursa olsun bunu yapmak igin onlara itici glic
olacak bir motivasyon olup olmayacagindan emin degilim.

Alison Bethel-McKenzie: Bir sorum var. Belirli bir medya kurulusunun kar ve zararinin kamuya ag¢ik olmasi
gerektigini mi séyliyorsunuz? Neden?

David Gardner: Evet, onu sdyliyorum. Clnku bu tir bir seyi ortaya ¢ikartiyor. Bence Times okuyuculari, belirli
bir noktada, onun her bir sayisinda 300000 - 500000 pound arasi bir zarar oldugunu bilmek ister.

Lord Tim Clement Jones: Tabii Rupert Murdoch’un onu satin aldigi dénemde ¢oktan zarar etmeye basladigini
unutmayalim. Bu gercekten énemli. Neticede, rekabet kurallari igin istisnai nitelikteydi. Zarar ediliyordu.

Alison Bethel-McKenzie: Evet sordum c¢lnkl, bence bu ilging bir nokta. Yani ben ¢cok uzun yillar gazete
editérligu yaptim. Calistigim gazetelerden biri olan Boston Globe’un zararini veya higbir seyini kamuya
aciklamayacagini biliyorum. Bazi muhabirleri isten ¢ikarmalan veya kugllmeye gitmeleri gerekirdi. Bunu
baslatmaya ¢alismiyorum ama ilging bir nokta oldugunu disindim.

David Gardner: ingiltere’de genellikle halka agik sirketlerin kisimlariyla muhatapsiniz, ama bireysel seylerin
masraflarinin veya kayiplarinin ortaya ¢gikmamasi i¢in bir paravan oyununa girmeyi de tercih edebiliyorlar.

Moderator Sirin Payzin: Cokca sorular gelmeye basladi, sizden rica edeyim.

Soru: Oncelikle birkag anekdot ile baslamak istiyorum. Bu anekdotlar Amerika’dan geliyor, ifade &zgiirlig
ile son derece gurur duyan bir kultir ve Ulke olarak. Amerika’daki hukuk fakultesi deneyimim sirasinda ayni
zamanda bir medya kurulusunda yari zamanli calisiyordum ve bir konferansa gdnderilmistim. Konferansin
ilk glininde konusmacilardan biri Digisleri Bakani Condalizza Rice’di. Buradaki gbzlemlerim ve bir Ulkedeki
hukuk devleti ilkesinin kilttrel kabul edilirligi beni sarsti. Konugmasini yapti ve guldi ve her sey iyi gitti. Ama
ertesi guin konugmacilardan biri Yargic. Kennedy idi. O geldiginde herkes ayagda kalkti, alkisladi ve yargiglara
olan saygisini gosterdi. Bu hikayeyi niye anlatiyorum, ¢linkl ikinci anekdotum Amerikali misafirlerimiz ¢ok iyi
hatirlayacag programlardan, John Stuart show’dan. Bir giin programinda, benim hukuk profesdrlerimden birini
¢agirdi, bir anayasa hukukgusu, yargiclar ve onlarin gorusleri hakkinda konugsuyordu. Katiimcilardan &zir
diliyorum ama, John Stuart, “adi” gibi bir kelime kullandi. Turkiye’de milletvekili olsun, asker olsun, bagbakan
olsun, memur veya polis olsun, herhangi bir devlet yetkilisi icin béyle bir kelime kullanabilir misiniz? Belki biraz
ekstrem bir 6rnek, ama gorevliler hakkinda bdyle bir sey sOylense nasil algilanir? Bu sorumu bitlin panelistlere
ve belki diger misafirlere yoneltiyorum, hakarete iliskin kanunlar ve Turkiye’deki kamu gorevlileri ve bunlarin
ifade 6zgurligi, medya 6zgurligu ve hukuk devleti tzerine etkileri 1siginda cevaplamalarini rica ediyorum.

Alison Bethel-McKenzie: Diin bundan bahsediyordum. lyi zevk var ve kétii zevk var. Ne yazik ki iyi zevke sahip
olup olmadigini ve isabetsiz olup olmadigini kanunla diizenleyemiyoruz. Benim anavatanim olan Amerika’da
medyanin kendi igleyisini ylarGtmesi igin tUm kapilar ardina kadar acik ve bazen bu kétl zevki beraberinde
getiriyor.. Demeliyim ki cogu zaman neyse ki toplum, okuyucular, dinleyiciler, izleyenler sert tepki veriyor ve bu
da bazen gazetecinin isinin sonlandiriimasina veya televizyon programlarinin reytinginin dismesine ve bu gibi
benzer durumlara sebep oluyor. Cezai hakaret ve kiskirtici iftira konusuna gelince, bizim calistigimiz Glkelerde,
pek cok Ulkede Birlesik Kralliktan alinan kanunlar uygulaniyor, problemle karsilastigimiz ¢ogu llkede eski
ingiltere kanunlari alinmis. Bu yiizden biz de Birlesik Kralliktaki meslektaslarimizla calisarak bu Ulkelerin eski
ve artik genelde kullaniimayan bu kanunlardan kurtulmasi igin ¢alisiyoruz. En ¢ok uygulanan kanun, Birlesik
Kralllk’ta ve hatta Karayip ve Afrika’da ve baz diger Ulkelerde devlet bagkanina veya krala (David Gardner:
Lese Majesty) hakaret ettigin zaman uygulanan kanundur. Hatta kraliyet ailesini de asiyor, Anayasa Mahkemesi
Yargiclarina kadar uzaniyor. Ve insanlar suglaniyor. Amerika bu konuda diger bir ¢ok Ulkenin olmadigi kadar
acik. Birisi diin bahsetmisti, Amerika bu seviyede bir basin 6zgtirligine sahip olmak icin ¢ok yol kat etti eger
buna basin 6zgirligu diyorsak. Sunu sdylemek isterim ki Amerika’nin hala ¢ok problemi var. Amerika’da
hakaret cezasi olan 14 eyalet var. iki kisiye sekiz yil 6nce hakaret sugundan dava agilmisti. Sonunda suclamalar
tabi ki dusurdlmustl ama bu gazetelerini savunmak igin avukat tutmaya ¢ok para harcamalarindan sonra oldu.
Baskan Barack Obama, fotografcilarin gelip resmi islerinde fotografinin cekilmesini istemedi onun yerine kendi
fotograf¢isinin cektigi resimlerin dagitilmasina tek tarafli olarak karar verdi. Amerikan medyasi da dogal olarak
ofkelendi ve dilekgeler imzaladi ve bu durum degisene kadar Obama’nin basin agiklamalarina katiimayi boykot
etti ve reddetti. Amerika’nin, basin 6zglrligu siralamasinda énemli dlgtide bir disus yasadigi sdylenebilir.
Jamaika su an siralamalarda Amerika’dan énde. Jamaika’da basin 6zgirligi ¢ok iyi durumda daha yeni
hakaret suglarini kaldirdilar ve bunu basaran yarimkiredeki ilk ada ulusu olduklari icin bundan gurur duyuyoruz.
Ancak Amerika’nin hala kendi sorunlar var ve politik partilerden énemli dlgiide etkilenen bir medya var. Adini
vermeyecegdim bir televizyon kanali, adi Fox ile baghyor.

Dunja Mijatovié: Ben gazeteciligin amacinin devlet baskanina “adi” demek igin bir yol bulmak oldugunu
sanmiyorum, eger bahsettiginiz buysa. Bu gazeteciligin hedefi degildir. Ama kétl gazeteciligin ve mesleki
standartlara uygun olmayan gazetecilerin var oldugunu da sdylememiz gerekir. Bu meslegin onuru ve énemi,
kapilarn ve gorUsleri agmasi ve toplumlarn baglamaya cgalismasi ve kamu yararina olan konular hakkinda
haber vermesidir. Kaba, mistehcen ve kigkirtici yorumlara toplumda izin verilmelidir ama sebebi nedir diye
geri gitmemiz gerekir. Bunu hedeflemeli miyiz? Ben 6yle diisinmiyorum. Biz bitin seslerin duyulmasina izin
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vermeliyiz ve kamu yararinin nerede oldugu ve nelerin haber yapilmasi gerektigi gazetecinin karari olmali. John
Stuart’in programi onun bu konulari pervasizca ele alma bigciminden dolayi diinyaca izlenen bir hiciv programi.
Fakat bu bir hiciv programi, haber degil veya o buglin burada sahip oldugumuz gibi, bir panelin moderatori
degil. Yorumun her tiirlisinG hatta kiskirtici veya kaba olanlar da ayirt etmeliyiz. Ama kot gazetecilik bile olsa,
eger gazeteci dogru ve iyi bir sekilde isini yapmiyorsa, yine de izin verilmelidir glinkli gazetecilik ve 6zgiir basin
olmadan higbirimizin ¢6zim olarak amacglamadig karanlik bir toplumda yasariz.

Lord Tim Clement Jones: Ben, saniyorum ki bir , kiicik “I” ve blylk “L” ile, John Stuart sovu slper bir
televizyon programi. Her glin diizenli olarak izlerim. Cumhuriyet¢i propaganda yapan Fox haberlerine karsi gok
iyi bir kargi goris sunuyor ama deginildigi gibi bunu satirik bir sekilde yapiyor. Ve bence bu tarzi bu durumda
kutlamaliyiz. Ve eger biri “adi”ise “adi”dir. Uzerinde yorum yapmaya degecek bireydi. Bence kétii tarzi zaman
zaman kutlayabiliriz. Bir televizyon sirketinde ¢alisirken kanalin tarzi ve davranis kurallarinin uygulanmasindan
sorumluydum, evet bir zevk ve diizglnlik kurallar vardi ama size sunu sdyleyebilirim ki isimin en kot tarafi
kanalin yapimcilarina bir programin kot zevk gizgisinde oldugunu ve yayinlanmamasi gerektigini sdylemekti.
Cehennem gibi bir isti! Bu nedenle, kendi adima kesinlikle bunu tekrar yapmak istemem. Bence bizler 6n-sansur
mekanizmalarini galistirmaktansa, eger insanlar gercekten sorumluluklarn olduguna inanirlarsa, 6ncesinde
degil ama sonrasinda aksiyon alabilirler, bu da gercekte daha fazla John Stuart sovuna ihtiyacimiz oldugunu
gbsteriyor.

Moderator Sirin Payzin: Bir soru daha alacagim. Buyurun.

Soru: Tesekkir ederim Oncellikle konusmacilara tesekkir etmek istiyorum acik sunumlari icin. Ben
gazetecilikten gelme simdi de siyasette bulunan bir kisiyim. Bunu da bu izleyicilerden beni bilmeyenler icin ifade
etmek istiyorum. Konusmacilara ézellikle hepsine bir kelime ile cevap verebilecekleri bir soru sorma ihtiyaci
duydum. Su anda hatirlamiyorum hangi konusmaci, MiT ile ilgili yasadan ve onun tehlikeli hilkiimlerinden kisaca
deginerek bahsetti. Aslinda MIT yasasi sadece gazetecilerin degil MiT’ten de birilerinin herhangi bir kimseden
herhangi bir bilgiyi, herhangi bir konudan herhangi bir soruyu sorup da yanitini istedigi zaman yanit vermemesi
durumunda (i¢ seneye kadar hapse girmesini gerektirecek bir hiikiim igeriyor. inanilimaz hiktimler iceriyor. Ama
asil bagka bir konu su ana kadar konusmacilar degismediler. internet yasasi ile ilgili bir vahim yasa gegmisti.
Aslinda su anda bir tane de parlamentoda var bir kag giin igerisinde de gecmesi bekleniyor. Asil sorum bunlar
ile ilgili.

Soru su; Hem MIT ile ilgili yasa, hem internet ile ilgili Subat basinda gegmis yasa hem de internet gazeteciligini
dizenlemek ile ilgili getirilmesi istenen bir kag guin icerisinde parlamentodan gecmesi s6z konusu olan yasa
gazetecilerin haber kaynaklarini agiklamalari gereken hukimler getiriyor. Bunu 6zellikle bitin konusmacilara
ayri ayri soruyorum eger kendi Uilkelerindeki yasalarda gazetecilerin haber kaynaklarini agiklamalar gereken bir
yasa hikmi varsa litfen sdylesinler.

Moderator Sirin Payzin: Duayenimiz oldugunuz belli ¢linki ben de ayni sekilde bir soru soracaktim. Bu soruya
ek olarak zellikle ben size sormak istiyorum. Ingiltere aslinda bizim igerisinden gectigimiz durumun bir &rnegini
yasad. imrali gériismelerinin tutanaklarini yayimladidi icin bir genel yayin yénetmeni isini kaybetmis durumda bir
cok muhabir de sikintili durumunda. Oniimiizdeki dénemde bu gériismelerin tutanaklarini yayinlayamayacagiz
ama diger yandan iktidar meclise bu gériismeler hakkinda bilgi vermediginden dolayi aslinda muhalefet de bir
bakima bu bilgileri gazetelerden 6greniyor bu tutanaklarin igerigini. Simdi, ben de birinci soruya ek olarak sunu
sormak istiyorum: ingiltere bir Ira 6rnegi yasadi Sinn Fein ile yapilan gériismeleri yasadi ve biliyoruz ki bazi
réportajlar BBC’de yayinlanamadi yine IRA’'ya yonelik bazi yaptinmlar vardi bu seffafliklan siz nasil hallettiniz?
Basinin Uzerine bu tip diizenlemeler getirildi mi. En dnemlisi Parlamento, halkin haber alma hakki gériismelerin
icinde bir hak olarak tanimlanmasi gerekiyor ne kadar bunu kisitlayabilirsiniz? Burada artik milli gikarlar mi yoksa
artik halkin haber alma hakki mi burada bir secim yapmak zorunda birakiliyor buttin gazeteciler bu soruyu da
cevaplarsaniz ¢ok sevinirim. David Gardner’a da belki ayni soruyu yoneltebiliriz. Buyurun.

Lord Tim Clement Jones: Bu ¢ok glzel bir soru, belki David benden daha iyi bilir. Birlesik Kraligin neden
bu tarz kanunlar gikardigini veya Ingilizlere bu kanunlarin ihlali hakkinda tavsiyelerde bulundugunu kesinlikle
anlayabiliyorum, bizim hukukumuz ¢ok yavas gelisti fakat hangi detay tartigilirsa tartigilsin, her zaman bu ortaya
cikiyor. Bizim yaptigimiz terére karsi miicadele yasasina bir zaman sinir koymakti bdylece yasa periyodik olarak
gbzden gegiriliyordu. Suan durum bdyle degil ve bence simdi terére kargi miicadele yasasinin sinirlarina dair daha
oturmus bir gorts hakim. Glvenlik hizmetlerimiz polis yoluyla gerceklesiyor. Tutuklama erkinin dogrudan degil,

polis araciliiyla yapilmasi gerekiyor, eminim eski Bassavci ve Savci bu kovusturma siirecinden bahsetmistirler.
Fakat bilginin kamusal alana katiimasini engellerken milli gtivenligin kullaniimasinin yollarini kisitlayan hiikiimler
asin zordur. Bir diger tartismali ve hala ¢ézemedigimiz konu ise internet anlaminda iletisime muidahalelerdir ve
bu diizenlememiz gereken gérece yeni bir alan. icerigine tam girmeden sunu sdyleyebilirim ki, tiim detaylariyla
ele almak gercekten ¢ok zor, hafife alinmamasi gereken bir konu, Parlamentonun iki kamarasinda da bu konulari
tartisiyoruz ve var olan tedbirler tizerine i1srar ediyoruz. Bu konularin tartisiimasi Parlemento igin basit degil.

David Gardner: Simdi, eJer burada yanlis soruyu cevapliyorsam sdyleyin, ancak buna tek kelimelik bir cevabim
var, hayir. MIT Yasasi, benim anladigim kadariyla onlara temel olarak herhangi bir kimseden herhangi bir konuya
iliskin olarak herhangi bir bilgi talep etme yetkisini veriyor. Ayrica onlara daha énceden sahip olmadiklan
operasyonel bir takim glicler de veriyor. Bu tarz seylerin normal oldugu Ulkelerle karsilagtirmalara 6zellikle
girmek istemiyorum. Burada yasal bir takim endiselerin oldugunu gérebiliyorum, tabii ki varlar. Ve su sekilde
seyler de var; mesela burada PKK ile yapilan Oslo Muzakerelerinin ilk sizdirilisi mevzusundan bahsettigimi
cok net olarak belirtmek isterim, bu konusmalari sabote etmek isteyen kimselerce yapilmis bir girisim olarak
yorumlanabilir bu sizdirma. Bu kesinlikle olmamasi gereken bir seydi. Hi¢ bir soruya yer birakmamak adina,
gecen sene Hasan Cemal’in yazdigi seylere atifta bulunmuyorum, tekrar edeyim, bulunmuyorum. Durum budur.
Sizin bahsettiginiz kisitlama girisimleri diipedliz aptalcaydi. Burada segilmis bir milletvekilinden bahsediyoruz,
kendisi hakkina ne disunirseniz disunidn, eger kendisinin segilme kriterlerini tagsimadigini ve bunun yasaya
aykin sekilde gerceklestigini distnlyorsaniz o takdirde, bu yapilmasi gereken bir sey olurdu. O segilmis
bir milletvekiliydi. Ben bunun net sonucunun, ismi bana bir sekilde duyulduk gelen sesin aktdrl yapiimasi
oldugunu dusitnliyorum ve bu kadar. “Teréristlere bilinirlik oksijeninin reddedilmesi” olarak tanitilan seyin ve
sizin de bildiginiz senaryo repliklerinin sifir oldugunu disiiniyorum. Kocaman bir sifir. Bunlar sadece aptalcaydi
ve bundan sorumlu insanlar aptal yerine koydu.

Moderator Sirin Payzin: Peki. Zannediyorum zamanimiz bitti ama size s6z verdigim icin alalim Iitfen.

Soru: Tesekkirler. Medya bagimsizlig ve yargi bagimsizigi demokrasi ve hukuk devletinin iki temel taglarindan.
Bu iki temel tasin bagimsizhigini stirdiirmek ve korumak icin bu iki glicin bir birinin konumuna bakmasi ve
digerinin ne sdyledigine bakmasi gerekiyor; yargi ne diyor, medya ne diyor, neden sikayet ediyor. Sirin Hanim,
sizin de 6rneklendirdiginiz ve Amerikall meslektasimin da sdyledigi gibi, siz Tirk medyasinin bu gérevini yerine
getirdigini dusliniyor musunuz? Szl hakimlere veya yargi temsilcilerine siklikla veriyor musunuz? Bu benim
ilk sorumdu, ¢iinkii 2010°’dan sonra anayasa degisiklikleri nedeniyle anayasal yetkimiz var ve ¢cok énemli basin
aciklamalar yapildi, ama higbiri yayinlanmadi ve medyada yerini bulmadi.

ikinci sorum Gardner Beyse. Sizin llkenizde de hakimler konustugu zaman aninda politika yapmaya davet
ediliyorlar mi1? ¢lnkl gercekten hakimlerle réportaj yapilmasi gerektigini distinlyor musunuz? CUnkl bizde
pek cok hakimler, mahkeme baskanlari var, onlarla réportaj yapmak énemli ve tesvik edici, onlarin Ulkedeki
gelismeler hakkindaki gorislerinin endiselerinin alinmasi. Bunun tesvik edilmesi gerektigini disintyor musunuz?
CUnki Turkiye>de pek cok panel Uiyesinin bu konuda stresli oldugunu, baski altinda oldugunu hissediyoruz, bu
iklimde, medya ve yargi Uzerindeki bu baskidan nasil kurtulabiliriz?

David Gardner: Sorunuzun ne oldugunu dogru anladigimdan emin olabilir miyim. ingiltere’de hakimlerin
siyasi gelismeler hakkinda fikir beyan etmesinin normal olup olmayacagi veya benim bunu normal karsilayip
karsilamayacagimi soruyorsunuz. Bu normal mi? Hayir, degil. Bir hUkim kapsaminda olmadigi middetce hayir.
Burada bunu dogru bigimde yapabilecek bir ¢ok insan var ama ben bir 6rnek diistineyim. Aralik 2006’da, Blair
hikimeti gergekte agir yolsuzluk suglan ofisinin silah kagakgisi Alia Mama hakkinda baslatilan sorusturmayi
kapamasina 6nayak oldu. Her tir argiman olabilir bu konuyla ilgili olarak, ama bunlardan bir tanesi ulusal
menfaatti, ulusal glvenlik menfaati, tamam mi? Sonradan verilen ve bu kismi acik¢ca esas alan hatirladigim
kadariyla bir yilksek mahkeme karari vardi ve sdyle diyordu: hilkimet, dnde gelen Suudi yetkililer ve 6zellikle
bir tanesi tarafindan uygulanan baskiya dayanamayarak pes etti ve ilgili kisiye bu Ulkede hukukun uygulanis
bicimini degistiremezsiniz demek yerine, bir sey dememeyi tercih etti. Resmen battilar. Bu nedenle, yiksek
mahkemenin karari diger bir daha ylksek diizeydeki mahkeme karariyla bozuldu, ama ne olursa olsun bir érnek
var.
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Lord Tim Clement Jones: Bu sabah Birlesik Krallik adli sisteminin kilttirel saygisi hakkinda Lord Woolf'u dinledik,
ve bu sayginin hakimlerimizin diizenli olarak medya ile ilgilenmemesinden kaynaklandigini distniyorum. Onlar
mahkemelerin diizeni hakkinda fikir ytritebilir ve hikkiimet dnergeleriyle yaklasabilir fakat David’in de dedigi
gibi hukuki sorunlar igin Uretilen goérislerin yeri mahkemelerdir, mahkeme yargilamasinin bir pargasidir. Tam
tersi bir durumun bir hakimin surekli televizyonda goziikmesinde olusacagini diistinilyorum, bunu sdyleyerek
eski kafall gibi goriinecegimi biliyorum, belki de gergekten dyleyim, ama eder her zaman onlari televizyonda
gbsterirseniz hukuk diizenimize olan sayglyi azaltirsiniz.

Alison Bethel-McKenzie: Ayni sey Amerika icin de dogru. Haber odasinda gecirdigim 27 yil boyunca sadece
bir kez bir yargic ile konustum o da Anayasa Mahkemesi’nde oldugu i¢in ve bir karar vermiglerdi ve onlar
orada oturuyor ve karar veriyorlar ve siz bir soru sormak igin bir sans yakalayabilirsiniz ve bu saygi duyulmasi
gereken bir mahkeme karari ve bu bir nevi farklilik. Ve bence bu durum normal avukatlar igin de gecerli, belki
ceza avukatlari hari¢, bazen davalarinin medyaya yansimasi onlarin lehine olabiliyor ama bu durum Amerika ve
ingiltere’de de cok benzer.

Lord Tim Clement Jones: Yani o adalet televizyonlarda goziktugu igin biraz “adi” imis.
Moderator Sirin Payzin: Sizin sorunuzu kapanisi yaparken ben cevaplayacagim.

Siremiz bitti galiba, séylemek istediginiz son s&zleriniz veya varsa eklemek istediginiz bir sey... Yok mu? O
zaman konusmacilarima ¢ok tesekkurler. Son olarak kapatirken sunu sdylemek istiyorum YARSAV &rnegini
verdiniz. Oncelikle herhalde su son 3 ya da 4 senedir yapmadigimiz hukuk tartismasi kalmadi. Ben kendim igin
konusabilirim; bir tartisma programini modere ediyorum, gazeteciyim, yirmi senelik gazeteciyim, en fazla hukuk
tartismasi yaptigim dénem su son dért bes sene oldu. Hatta bazi seyircilerim bana hangi hukuk fakiltesinden
mezunsunuz diye mesaj atiyorlar. Higbir alakam yok ama mecburen 6égrenmek zorunda kaldik. CNN Tuirk
ve kendi programim adina konusabilirim; ben olabildigince butin kesimlere s6z vermeye calistim. Herhalde
zannediyorum Ahmet Hakan’in ve benim programim sayesinde Balyoz avukatlari bugiin Tirkiye’nin en popller
avukatlari arasina girdiler. Ergenekon davasinin midahil avukatlari. Yine ayni sekilde YARSAV’in kargi érgutleri
yani daha farkl bir siyasi yelpazede duran avukatlara da yer vermeye calistik. Bizim programlarimiz i¢in bdyle.
YARSAV Bagkani bizim defalarca konugumuz oldu. Ama diyorsaniz ki bitiin medya icin bdyle konusur musunuz?
Tabii ki bunu konusamam ama sadece bu konuda degil birgok konuda bu béyle. Cok meshur kullandigimiz bir
tabir, karpuz gibi ortadan bdlindik ¢ok dogru bir tabir. Sonugta medya el degistirdi, medyada yeni oyuncular
var, yeni sahipler var, yeni genel yayin ydnetmenleri var, gazeteciler, yeni kdse yazarlari var. Dolayisiyla bir gecis
sureci yasadigimiz muhakkak. Pek ¢ok konuda zaten medyanin i¢ elestirisini yapmamiz gerekiyor ama burasi
uluslararasi bir panel oldugu i¢in ben 6zellikle Tirk medyasinin sorunlarina girmek istemedim.

Biraz 6nce penguenler ile ilgili bir espri yapmistim aslinda, onu yarim biraktim 6zellikle kapanista séylemek
istiyordum. Bugiin meselemiz eder ne diye sorarsaniz, hepimiz penguenleri bir sembol olarak aldik aslinda.
Dunya basini igin de bu bdyle oldu, en son Amerikan temsilciler meclisi tyeleri ile konusurken “Aaa siz de mi
penguen basinindansiniz?” dediler. Bunlari espri ile karsiliyoruz ama orada suna bakmamiz gerekiyor. Penguen
belgeselini bize yayinlatmak zorunda birakan sistemimiz nedir? Bunu sormak gerekiyor. 31 Mayis’ta oldu Gezi
eylemleri. Ben o gece yayin yapmayl basaran ender gazetecilerdendim, bunu gurur olarak séylemiyorum
ya da digerlerini elestirmek icin. Maalesef bu bdyle oldu. Cunkl tam bir ay 6ncesinden 1 Mayis ginl yasak
olmasina ragmen CNN Turk olarak Taksim’den yayin yaptigimiz icin ve orada polis siddetini gosterdigimiz,
canh yayinladigimiz icin bltin Mayis ayl boyunca iktidar tarafindan ambargolandik. Maalesef muhabirlerimiz
bakanliklara giremedi, bakanliklar bize ¢gikmadilar ve CNN Tirk’e konusmadilar. Simdi bdyle bir ortamda bir
genel yayin yénetmeni sdyle bir seye sikisiyor; ben muhabirlerimi, program yapicilanimi, gazetecilerimi ya
da kose yazarlarimi mi koruyacadim, halkin duymasi gereken haberleri mi verecedim, bu iki dengeyi nasill
kuracagim ve ayakta kalacagim ve bu arada da ceza gelmemesine ugrasacagim. Gezi olaylarinda biliyorsunuz
kamu yayinciligi yapiyoruz ve dozu asan siddet vardi. Biliyorsunuz hem polisten hem de araya girmis baska
gruplardan, bitiin bunlar arasinda sikisip kaldiginiz bir mekanizma var. Dolayisiyla burada penguenin verilmis
olmasi evet bizim i¢in bir sembol oldu ama bunun olmamasi igin neler yapilmali, bu ortam nasil ortadan kalkmali,
buna bakmaliyiz. Bunun ¢ok énemli oldugunu disintyorum ve bu konuda sizlere, hukukgulara da baglayarak
bitireyim s6zlerimi. Ben 90l yillarda muhabirlik yaptim ve o dénemde aldigim réportajlardan birinde bir hukuk,
daha dogrusu bir hukukgunun, o zaman yine mahkemelerle ugrasiyorduk, su lafini hi¢c unutmam; Oktay Bey de
cok iyi bilirler, “Vicdanimiz ile cizdanimiz arasinda sikisip kaliyoruz” bu Turkiye’nin adalet sisteminin ¢ercevesini

cok iyi gizen bir cimleydi “vicdan ile clizdan arasina sikismak”. Buglin gazeteciler ile muhabirler, cizdanlari ile
vicdanlari arasinda sikigiyorlar, patronlar ayni sekilde. Turkiye’de hicbir kurumun higbir sey arasina sikismamasi
icin bir diizen kurmamiz gerekiyor. Bunu konustuk, tartistik, geldiginiz dinlediginiz icin cok tesekkir ederim.
Benden sonra bir konusmaci daha var, panelistlerime ve sizlere sorulariniz igin tekrar tekrar tesekkir ediyorum.
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Moderator Sirin Payzin: Hello and welcome.

I would like to firstly introduce my guests. Mr. David Gardner is here with us, he is a long-time colleague. We
have been together in different platforms. Ms. Alison Bethel-McKenzie is here with us, she is the executive
director of International Press Institute and will be giving her speech under this heading today. We are also
hosting Lord Tim Clement-Jones, a member of the House of Lords of the United Kingdom, welcome. Thank
you very much for joining us. And Dunja Mijatovi¢, from OSCE, works in the field of freedom of the media and
is the OSCE Representative on Freedom of the Media, we would like to also welcome her.

Thank you very much for joining us today. Now | would like to open the subject quickly with a couple of words.
The title of our panel is “Media, Internet and Democratic State”. | think the title in itself is very contentful
because normally we should not discuss media and internet. Lately, | am invited to the meetings, speeches and
panels titled “Rule of law and media”, “democratic state and media”, “the place of media within law”, “within
democratic state”. And this actually shows us that this is an issue in Turkey. Of course there are problems and
discussions revolving around media freedom and freedom of speech all around the world, even in democratic
countries. We cannot claim that there is a total independence, problem free media in any country around the
world. However, what separates democratic countries from others is that media freedom and freedom of
expression are under the roof of law, and that freedoms are protected behind the shield of law and justice and
that they were able to achieve this. Therefore, | think this may be the target we should move forward to. We
have been discussing freedom of expression and media freedom a lot lately and we are going through tough
times. | also have to say this, Ms. Isil Karakas stated in her speech that “Throughout the history of the Repubilic,
the interests of the state and the continuity of state has been the priority under law and the Turkish legal
system, not the individuals’ freedom and rights.” The media issue is also the similar. media has never been truly
independent, and true media freedom has never been the case. The media had very important issues within
itself, however now in the year 2014, we should not talk about the piling problems or the new pressure, but we
should talk about a more free and democratic media worthy of a democratic constitutional state. Therefore,
instead of saying “We were always like this”, | think now is the time to say “We used to be like this but now we
are better.” How do we achieve this? This is what we will discuss. | will ask my guests here shortly, can they
achieve this? Is this possible? We will discuss what we have to do.

The self-criticism of media on one hand, because we really have to do this. There are major issues; employee
rights, internal conflicts of the media, investor-media-state relations, the unlawfulness, injustice within the
government-investor-media triangle. However, today, we are here to discuss a more head issue. Firstly, | would
like to give the word to Lord Tim Clement-Jones, member of the House of Lords of the United Kingdom. Floor
is yours.

Lord Tim Clement Jones: Thank you very much indeed, Sirin. Thank you for setting the scene so effectively.

Freedom of the media is a vital pillar of the rule of law and its protection is related strongly to the independence
of the judiciary as we heard this morning. It’s also a very topical subject in which to end this superb symposium,
| do thank my colleagues for what has been a fantastic experience and exchange of thoughts on this very
important topic. And it’s also very closely related and that is what this session is all about, to the health of
democracies both old and new.

The 20™ century philosopher Alexander Michael John put it very well when he stated that “democracy cannot
be true to its essential ideal if those in power are able to manipulate the electorate by withholding information
and stifling criticism”. Today’s session is very timely. Back in 1993, May the 3 was designated by UNESCO as
the world press freedom day. It’s a day to celebrate the fundamental principles of press freedom, to evaluate
the press freedom around the world, to defend the media from attacks on their independence, and to pay
tribute to journalists who have lost their lives in the exercise of their profession. In this month of May in
particular, therefore, we should remember that it is often journalists who pay the price for protecting freedom
of expression. In the words of the former Sunday Times journalist, Editor Howard Evans “the price of truth has
gone out grievously” commenting on the terrible annual roll call of journalists who die whilst carrying out their
profession. At the beginning of every year the International Federation of Journalists publishes a report on the
journalists killed in the previous year. 105 journalists and news media personnel were killed during 2013. And
in that context, we should remember Hrant Dink the editor of Agos, who was killed in istanbul 7 years ago.

Although there are some broad principles enunciated in Article 19 for example of the International Covenant
on Civil and Political Rights, the ICCPR, Article 10 of the European Convention on Human Rights, and the
American 1t amendment, in my own country, Britain, much of the developmental judicial freedoms are judge
made and depend on the decisions of the courts made at different times in response to different events. It is
often taken stubborn and courageous individuals to take action and to defend those principles, to have secured
freedom of speech and of the press. John Milton the famous poet author of Paradise Lost, a religious puritan,
in Areopagitica a famous defense of free speech, and against the licensing of publication and censorship,
which was published in 1644 without a license, made an impassioned plea for freedom of expression stating
“Give me the liberty to know, to utter and to argue freely according to conscious above all liberties.” In my
former political party, the Liberal Party, the predecessor to the Liberal Democrats which I’'m a member, a
copy of Areopagitica, was ceremonially handed to each president to remind us all of the importance of free
speech. Milton was however, unsuccessful in persuading Oliver Cromwell’s government to abolish licensing
and censorship. Some say in fact that our current freedoms in Britain arose by accident when the licensing
of the Press Act 1662 which was time limited to 2 years was by an oversight not renewed by Parliament in
1679. This lead temporarily to what is called an explosion of newsprint. The Act was in fact renewed a few
years later but the benefits of a free press had clearly been demonstrated. And in 1695 the Licensing Act was
repealed very last time that our media has been recently reminded is in Britain that we have statutory regulation
of the press. It was to transform Britain into a nation of news lovers and the liberty of press rapidly became a
cornerstone of British democracy.

As if to remind us in the British Parliament of the importance of the freedom of press, there is currently
an exhibition taking place in the Parliament featuring portraits and caricatures of one of the most famous
defenders of press freedom in Britain; John Wilkes. John Wilkes was a member of the British Parliament who
turned to journalism. In 1762, he launched the newspaper “The North Briton” aiming at countering the policy
of the government headed by the Scottish Earl of Bute, to make peace with France. Through his writing, he
successfully forced the Prime Minister’s resignation but he went too far and criticized, The Sovereign, King
George the 3 directly. The result was the issuing of a warrant seeking his arrest for the publication what
was called a seditious libel. Wilkes successfully claimed privileged as a Member of Parliament to secure his
release but was soon expelled from the House of Commons and was forced to go into exile remaining abroad
for the next 5 years. During this period, he once again faced charges for seditious libel. He was sentenced
to 22 months in prison. But by this time he was a national celebrity. He successfully re-entered politics even
becoming Lord Mayor of the City of London.

Yes, whilst we can celebrate the historic breakthroughs of the past, very few countries including the UK
nowadays are immune from criticism. The Annual Index of Media Freedom, Freedom of Press is published by
the US based Freedom House an NGO established in 1941 that has been ranking countries worldwide since
1980, in relation to democracy, human rights and press freedom. Britain in the 2014 index has slipped down
in their global rankings as a result of the UK Government’s actions in relation to the Guardian newspaper
of which reporting a whistle blower Edward Snowden’s surveillance disclosures with threats of legal action,
the destruction of computer hard drives and a 9 hour detention of David Miranda partner of journalist Glenn
Greenwald at Heathrow on route from Berlin to his home in Rio De Janeiro. Generally however, Freedom House
say the press freedom worldwide has fallen to its lowest level for over a decade. It partly blames regressive
steps by countries such as Egypt, Libya, Jordan, Ukraine and yes, Turkey as well as actions taken against
journalists reporting on national security issues in both the US and the UK.

Sadly, a large change occurred in Turkey’s ranking whose classification has moved from “partly free” to “not
free” as I’'m sure you’re all aware. This reinforces the PENN international report on restrictions on freedom of
expression following the Gezi Park protests. It seems the constitutional guarantees of freedom of the press and
expression are only partially upheld in practice undermined by restrictive provisions in the Criminal Code and
the anti-terrorism act. According to the Committee to Protect Journalists, Turkey remains the world’s leading
jailer of journalists in 2013 with 14 journalists behind bars as of December the 1s'. The falling rankings were
of course before the recent blocking of YouTube and Twitter, the law increasing the powers of the national
intelligence agency, the MIT law, and new internet censorship measures.

According to Reporters Without Borders, more than a third of the people do live in countries where there is
no press freedom. These are the countries where there is no system of democracy, or where there are serious
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deficiencies in the democratic process. A free press is a real problem for most non-democratic systems of
governments since in the modern age strict control of access to information is critical to the existence of
most non-democratic governments and their associated control systems and security operators. Turkey is a
democracy but brave contemporary Turkish newspaper editors and journalists such as Ahmet Sik who has won
the 2014 UNESCO Guillermo Cano World Press Freedom Prize had to play an important role to in protecting
the principles of press freedom.

And it may appear that there is a press freedom gold standard in some countries but the truth is that in even
the mature democracies, there is a constant struggle between different actors in public life between the media,
the politicians, the officials and business too who may often wish the commercial and reputational reasons to
conceal their activities. All this means that inevitably there is an element of subjectivity in what is accepted as
necessary freedom of expression at any one time. John Locke the famous 17th Century British philosopher
expressed the principle of valid limitations to free speech when he made the distinction between the concepts
of liberty on the one hand and license on the other, essentially the abuse of liberty to harm others. John Stuart
Mill the influential 19 century philosopher in On Liberty published in 1859, also acknowledged the need for
limits on free speech in certain circumstances but for Mill the only instance in which speech can be justifiably
suppressed in order to prevent harm is in order to prevent harm from a clear and direct threat, neither economic
or moral implications nor the speaker’s own well-being would justify suppression of free speech. As he said
“the only purpose for which power can be rightfully exercised over any member of a civilized community
against his will is to prevent harm to others.” Rather more pithier was US Judge Oliver Wendel Holmes who
made the memorable observation that the freedom of speech should not include the freedom to shout “fire” in
a crowded theatre.

Of course nowadays we have a much stronger regard to certain rights such as the right to privacy and
governments assert national security where they can. So there is a continuous debate about what limits can
legitimately be placed on freedom of expression which go beyond those stated by Mill. Article 19 of the ICCPR
for example, states that everyone should have the right to hold opinions without the interference and everyone
should have the right to expression. The rights will include to seek, receive, impart information and ideas of all
kinds regardless of frontiers either orally, in writing or in print or in the form of art, or through any other media
of his choice. But it does go on to say that the exercise of those rights carry special duties and responsibilities
and may therefore be subject to certain restrictions when necessary; for respect of the rights and reputations
of others, for the protection of national security or of public order or of public health or morals. The use of the
proper extent of these restrictions differ between governments, people, parties and institutions. Most recently
in the UK there has been vigorous debate over the whole question of publishing sensitive national security
information in the Edward Snowden case. Snowden who worked both for the CIA and the NSA leaks tens of
thousands of secret documents to the Guardian and the Washington Post. Indeed his revelations about the
scope of surveillance sparked a worldwide debate about the balance between national security and privacy. To
some governments that leaks were seen as putting the lives at risk or potentially seriously damaging their ability
to monitor terrorists. For a newspaper such as the Guardian or campaigners such as Julian Assange whose
WikiLeaks whistleblower website published a large set of classified documents, leaked by Private Bradley
Banning however, this was justified on public interests grounds as exposing state sponsored misbehaviour or
worse. We need to acknowledge of course that the need to be vigilant, is not just about government repression
of the media, but the other sides of the coin press standards. Tabloid media in the UK has recently had to
look itself in the mirror, and tighten up its standards and complaints procedures considerably since the so
called phone hacking scandal where former News of the World journalists have been charged in some cases
convicted of intercepting private phone messages and the ensuing public enquiry by the distinguished Judge
Sir Brian Leveson into the culture, practices and ethics of the British press. But in a culture where any form of
government regulation has been fiercely resisted for 300 years, even his limited proposals for regulation have
however, been strongly resisted by many in the media. And there are other aspects too necessary of free press.
The House of Lords Communication Community of which | sit has in the past two years carried out report on
the future of the investigative journalism and on media plurality. The health of investigative journalism is vital
to a strong democracy but it is threatened by the economics of the digital age where newspapers have less
resources to investigate and where definitions of what forms of journalistic behaviour is in the public interest,
sometimes not clear and can lead to prosecution.

Media plurality is also vital for democratic life. We need to have a proper diversity of opinion across the political
spectrum and there need to be regulatory mechanisms to insure that this mixed opinion is preserved. And this
is not the same as regulating content or ensuring that there is competition in the media, although economic
concentration can sometimes lead to the same outcome.

The internet of course has brought new challenges and arguments about the proper boundary between liberty
and license. Most citizens would agree to the need to protect children from the abusive and pornographic
online content and the banning of the racist material. But how far can the libel laws be invoked to gag criticism.
Should the rules applicable to the internet be different from those offline? Does the online blogger have the
same responsibilities to prevent harm? The debate whether the internet is somehow special still continues but
all democratic countries are agreed on condemning internet censorship except for various specific reasons of
the kind | have mentioned above. Indeed in the US, the Supreme Court Reno vs. LCLU in 1996 established the
boundaries of permissible interference very clearly. But it cannot and should not in my view be a lawless zone
where anything goes.

So to conclude, there is no absolute equilibrium in the protection for freedom of expression legislation over
matter such as libel, privacy or national security may change over the years. The hallmark of autocratic societies
is a lack of free media. Strong democracies however, depend on a broad consensus of what the core rights of
expression are. There may be arguments of the margin especially in the face of new media and new threats but
we all have a responsibility for ensuring that in democratic countries in particular, the core principles are well
understood and we ensure that they are vigorously defended. Thank you.

Moderator Sirin Payzin: Lord Clement Jones, thank you very much for your highly important remarks. We will
have your questions in the upcoming minutes, but | think we need to open some of the subjects our speakers
have pointed out, we will try to do this as time passes. Miss Dunja Mijatovi¢, Organization for Security and Co-
operation in Europe, Representative of Media Freedom. | would like to leave the floor to you.

Dunja Mijatovié: Thank you very much for inviting me to this very important event. And timely | would say. As
the freedom of media representative of the 57 participating states of the OSCE, and the role | have is something
that quite unique in the international arena. | have so called license to criticize the governments and of course
no governments like to be criticized. So when it comes to my job, | can only say it’s a quite a struggle to find a
way to open the doors of 57 participating states starting from Canada, US, countries of European Union, central
Asia, South Caucasus including Russian Federation and Mongolia. So you can only imagine how difficult and
challenging is to try and to promote media freedom and freedom of expression in the period in the era that we
also call digital. | will try to focus on many issues that | raised in Turkey with the Turkish government in relation
to freedom of media and freedom of expression. | will of course touch up on these issues very briefly but | will
also mention one thing that | think is extremely important.

Working for the Organization for Security and Cooperation we often come to a wall where we try to explain how
important for our societies is to live in a secure and safe societies and when security comes, you know, the
governments are very eager to protect their citizens and in a way I’m trying to challenge this as a representative
on the Freedom of the Media but what | always say that there is no security without the free expression and
there is no security without free media. We cannot work on the security issues and challenges that we have in
relation to terrorism, child abuse and all this other threats that we have in our societies at the expense of free
expression. Because we might end, at the end, with no security and no free expression which is not a formula
that any democratic society would like to see as a result. On the issues that were mentioned here in the past
two days, and | think it is so important that we are discussing the rule of law, because | also think that there is no
free media if there is no rule of law. We should have laws but laws that are fostering media freedoms and laws
that are not restricting media freedoms. Unfortunately, that is not the case in too many participating states of
the OSCE. I’'m very glad that Lord Clement mentioned several cases that | also raised with the UK government
from Guardian Newspaper, Leveson Report and also internet filtering in relation to protection of children in the
UK and it’s not just the UK, many other states east and west of Vienna as we like to say at the OSCE.

The issues | like to raise in Turkey are very sensitive, most of them, and our views, meaning government views
and my views are differing greatly on many issues but | find it extremely important that the high authorities in
Turkey have been cooperating closely with my office, sharing information engaging in a constant dialogue that
we have. | also have to say that | was given in most difficult times unrestricted access to prison in order to visit
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journalists and in order to try to assist Turkey to tackle the issue of imprisonment that was already mentioned.
But in a way | think it is also important that | do not try to sugar coat what | see today in Turkey.

In my assessment the freedom of expression is severally limited and media freedom has become critically
stifled in the country. And while as | already mentioned media freedom differences exist everywhere, what
| find most alarming is that the direction of latest developments in Turkey points towards more and more
restrictions instead of gradual progress towards increased media freedom that | would like to see. | would
also like to give a few examples to show on what | base my opinion on, because | think it is very important
that we are factual and truthful in our approach. It is essential in every democracy that the authorities actively
encourage pluralistic discourse both offline and online. And here we come to an issue of our rights offline and
online; how to find a way, a balance to understand and to allow that our rights are the same in our ordinary
lives but also in cyber space. And the same goes for threats. The threats did not come in the cyber space;
they existed also in our ordinary lives. How not to cross this thin red line and become sensors and try to
stop critical provocative and sometimes vulgar voices that we hear in our societies and how to be able to
accept this with a greater tolerance and openness and not to try to restrict this. Those are all the questions
that not only Turkey but many other countries strive to answer. Old democracies but also new emerging
democracies. | come from a very troubled part of the world, from Bosnia Sarajevo, | experienced the worst
possible examples of propaganda coming from Milosevic regimes. We experienced the bloodiest war in the
20th century and we are trying to open up as a society but it is a struggle. So | have a full understanding of
the countries in transition of the process where we need to find the way to open up. And what is missing in
so many countries including Turkey is more courage and more dedication and more political will coming from
the governments.

| would also like to mention the issue of editorial independence of media outlets and political pressure on
media outlets has also lead to the firings of numerous highly skilled journalists in Turkey, while others quit their
jobs in an effort to maintain their professional integrity. Many of them now work without contracts or salaries
and under degrading and distressing circumstances. | am here talking about real people, people I've met,
people I've talked to and this is also something that is extremely important to tackle here. The importance
of decriminalizing speech offenses including defamation of public figures has long been advocated not only
by my office but also by all major international organizations, however criminal proceedings are initiated by
Turkish politicians against journalists for alleged defamation are still very common. The authorities both in
Turkey and in many other participating states refuse to accept the fact that the public figures “must” endure
a higher threshold of criticism than ordinary citizens, it comes with the job. It’s not just politicians all public
figures including myself. | know it is difficult but it’s the only way out. You cannot have an office and be elected
by governments or international organizations and that expect to have some sort of coat protecting you from
any criticism. It’s wrong and it’s something that we need to learn.

Internet and social media offers access to information and public voice to those who never had such power
before. The advantages that they bring into our lives cannot be over stated. However what we see in Turkey
and again in too many other countries of the OSCE | must add, is that the authority still has regard into the
internet as a threat. There is a fear, that is present. We see this threat as something that poses danger to their
power and thus must be controlled by all means. This is wrong; this is unacceptable and it has to change. By
further limiting already extremely restrictive internet law, in January by banning tens of thousands of websites
and blocking social media sites, and the issue of Twitter and YouTube which | will not elaborate because it has
been mentioned on many occasions during this conference, that presents a threat to morals, the authorities
are severely weakening freedom of expression. The decision of the constitutional court overturning the ban
on twitter | think, it should be seen in a way as a historical decision. It gives hope for independent judiciary in
Turkey and for free media. | think that this decision is a road ahead for Turkey when it comes to free speech
and | would be more than ready to work with the authorities if they continue working in this direction in order
to try to change many restricting laws that we have in these countries.

As | said previously, | cannot emphasizes enough that in no way | challenge the legitimate rights of the
governments to counter the threats, terrorism and all other issues that are threats in our societies. But what
we also see, and it was also mentioned by Lord Clement, the prison sentences for written words or broadcasts
no matter how critical or even shocking they may be should never be an option in democracy. When | started
working with the Turkish government in 2011, on the issue of imprisonment of journalists in prison, there were

105 journalists in prison. According to our data that we constantly share with the Ministry of Justice, we have
number of 29. That is already a huge progress. But one journalist is too many journalists in prison in any country.
In 2011, my office started a research project about all these journalists and this is something we will continue
doing and the decreased number of journalists in prison is very important and very welcome. These changes can
only be lasting if the laws undergo throughout an urgent and very needed reform. Otherwise these journalists may
very easily find themselves back in prison if they do not write according to the taste of those in power.

| already mentioned several laws but | will also add the new law that was recently passed on the Turkey’s national
intelligence agency and | find it very worrisome to freedom of expression in Turkey. We now have one more law
that allows the silencing of the journalists by up to ten years in prison simply for doing their work. It is not up to
the journalists to ensure that confidential information does not get leaked to the public. In case the intelligence
materials are published in the media, do not go after those who shared the materials public, they are only doing
their job. The same stand | had in relation to the issues of the Guardian, the newspaper in the United Kingdom
and the NSA leaks in the US. | would also like to mention a relatively new reason why the journalists but also
the citizens can find themselves in prisons in Turkey. Since the Gezi protests, hundreds of citizens have faced
investigations for their tweets during the protests and thousands of citizens in izmir faced jail for their tweets. And
only last week we witnessed the ten month prison sentence handed down to a journalist because of his tweet,
contained one letter more than desired by the authorities.

Let me conclude my list by mentioning the worst type of retribution the journalists can face. When journalists pay
the ultimate price and are killed for their work, it is not enough to imprison the perpetuators, again | thank you
very much for mentioning the case of Hrant Dink, Lord Clement, the masterminds of such crimes are not less
dangerous than murderers. But sadly, seven years after the killing of Hrant Dink, an exceptional and courageous
journalist who fought throughout his work for human rights, for all including minorities, the masterminds of his
terrible crime have not been brought to justice. | feel very strongly about this and | raised these cases in Russian
Federation, in Azerbaijan, in many countries where we have journalists that were killed and their murderers were
not investigated. Impunity is something that should not be allowed in the societies. In Serbia during Milosevic
regime three journalists were killed. What we have in the moment is still the impunity of all this three horrific
murders of journalists that were trying to tell the truth to do world.

After listing the numerous concerns, it is also important to note positive developments. | already mentioned
one and | repeat this once again | find the decision by the Constitutional Court of Turkey historic. Yesterday, we
received the wonderful news that after 8 years in prison the journalist Flisun Erdogan and Bayram Namaz were
freed. | hope that very soon all journalists who are still in prison will get back their freedom. We need to focus on
how Turkey can move forward and improve the situation and how international organizations among them, my
office, can be of assistance for this process.

At the end | will just spare a moment and criticize us, international organizations for not being bold and courageous
enough to join our voices and to try to do more together with the NGOs and civil societies to help countries
overcome problems in relation to free press and media freedom. Censorship in Turkey is affecting censorship
everywhere in the world. Censorship in Bosnia is affecting censorship everywhere in the world. Censorship in
the US is affecting all of us. So we need to work together in order to find a way, to make our societies more
free and more approachable. We must continue to strive to establish the strong political will to protect freedom
of expression. And again | believe that continuing and throughout dialogue with the authorities is a must in this
important process. Thank you very much.

Moderator Sirin Payzin: Ms. Mijatovic thank you very much for your wonderful speech. We really want our
journalist colleagues who are currently arrested, convicted or under custody to be set free as soon as possible.
And | also cannot move forward without remembering Hrant Dink, after all these talks, we hope that justice is
served at least out of respect to the memories of Hrant Dink and all other journalists who have lost their lives
because of freedom of expression or because they freely expressed their opinions. Now, | believe, Alison Bethel-
McKenzie, the executive director of International Press Institute, has much to say about media freedom. We
spent last week with what Freedom House had to say about Turkey, let see what International Press Institute has
to say on the situation we are in. Please.

Alison Bethel-McKenzie: Thank you very much, I'm very glad to be here.
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For those of you who don’t know the International Press Institute, we are the world’s oldest international press
freedom organization representing every country in the world. So, we have a lot of work to do and we are kept
very busy. And Turkey keeps us extraordinarily busy. | have two staff members who are dedicated full time to
Turkey. Mainly because we have a lot of members in Turkey, we are a membership based organization. So we
have a lot of members here and so we spend a lot of time here. As Dunja mentioned, Turkey is among the
worst jailors of journalists in the world. We have come down considerably from over a hundred to around thirty.
Turkey is in the company of countries like Egypt, Iran, China, Eritrea, Vietnam, Syria, Azerbaijan and Ethiopia.

Why is press freedom necessary to the rule of law? Democracy requires access to information and accountability.
Access to information obviously is necessary to make decisions. There is no point to democracy without
information. The necessary information to make an informed decision. And accountability is necessary to
ensure that the system functions as designed and to ensure that those in that system have faith that it works.

To show that there are rules to provide stability and predictability and consequences if those rules are violated.
Neither can be achieved without the scrutiny provided by the independent media. While judiciary and other
branches of government are primary line in ensuring rule of law, independent media is the backstop watching
the watchmen.

Now, we’ve had a lot of assaults on press freedom, I’'m going to talk specifically about Turkey, that undermined
the rule of law in Turkey. There are three main ways in which Turkish media today are under attack. Violence
against journalists and as Dunja mentioned impunity, misuse of criminal laws and abuse of authority to
undermine media. The prime minister himself has admitted that he has called media houses and asked them
to remove information from their program. That is direct interference with the work of the media and of course
results in self-censorship. And so journalists fear, and owners and publishers fear running certain information
for a fear that it will cross this red line. But all these ways in which the Turkish journalists are under attack have
all the same aim that is of course to silence voices and to stifle unwelcome attention. Violence, let’s talk about
that first, although violence against journalists in recent years has down sharply from previous decades, most
perpetrators of prior attacks particularly those who orchestrate them continue to enjoy impunity. This is of
course not limited only to Turkey. In many countries impunity thrives. In countries like Mexico where journalists
are murdered almost every day and in brutal ways; they are beheaded, heads left on the stoop for their children
to see when they come home from work, and their body parts spread around to send a message. The people
who murder them are never brought to court or never charged, never even arrested even when there is lots
evidence to point to the person who did the murder or orchestrated the murder. Police and security forces
have targeted in Turkey scores of journalists in connection as you heard earlier with the Gezi Park protests
in 2013. Sources have reported that more than a 100 journalists were attacked with water cannons; tear
gas canisters, battalions, rubber bullets during the protests. Journalists were beaten and their equipment
was broken. Reporters were prevented from covering certain events. Journalists who seek to report public
demonstrations continue to report harassment, intimidation, attacks and interference. To date, no police or
security officers have been held account for attacks on journalists. Few have faced consequences for attacks
on non-journalists. Impunity shows that the law and rules apply only to some, not to all. Misuse of criminal
and anti-terrorism laws and selective enforcement remains a problem. Too many countries still have and use
criminal defamation and seditious libel laws to jail journalists. And the number of journalists in jail under anti-
terrorist laws have increased, post September 2011, the attacks of the US.

In recent years numerous journalists have been imprisoned here in Turkey and early 2012 as | mentioned the
number was over a hundred. We are delighted by the news of the journalists being released yesterday. We
are delighted that they are now home with their families. The majority of the journalists who are in jail have
been targeted under these overly broad anti-terrorism laws. Journalists claim that they were imprisoned in
connection with their work, we’ve seen no real evidence to dispute that claim. The government in many cases
has failed to bring this evidence. In some cases the journalists were targeted for alleged ties to right wing
coup plots. Ironically the government rejected their claims that the evidence against them had been fabricated
but has now adopted that same argument in the on-going corruption scandal. In many cases journalists were
targeted for alleged connections to Kurdish militants but the evidence against many was evidence of journalism,
of them reporting about these topics. For example, coverage of earth quake damage, sexual harassment at
the state airline and sexual abuse of detained children was later turned into terrorism charges. In some cases
the journalists were targeted for alleged links to ban left wing groups and the government has complained of
release of wire taped conversations purporting to show corruption.

| mentioned a few minutes ago abuse of authority to undermine media, this is emerging as one of the greatest
threats to journalists today. This interference by the government in media coverage there is growing economic
dependence also by media owners on government connections which leaves them susceptible to pressure. An
evidence of this pressure can be seen in this story of wire taped conversations and in the firings of journalists
who publicly exposed government pressure or otherwise criticized government. There is a lack of job security
among journalists that foster self-censorship and the situation erodes both to credibility and viability of mass
news media. There is also a lack of transparency in who owns what. Who owns what radio station, who owns
what newspaper... And this is a big issue. As citizens turn to new media for news, there are new restrictions
that misuse privacy. This issue of privacy is brought to bear to silence online voices and eliminate any space
for disseminating opinion.

The end result is authorities show that they hold all the power and the rules only apply to them and that criticism
will not be tolerated that it is pointless to fight fair or even fight at all. So, there is no justice, there is “just us”.

So what do we do? Steps have to be taken to demonstrate that the laws apply to everyone. If you are tweeting,
tweet this “Steps have to be taken to demonstrate that the laws apply to everyone”. That people know what
they can or can’t do and that there is a logical, legitimate reason for any constraints on behaviour that apply
across the board. No matter your station. Accountability has to be ensured. Impunity for violence, corruption,
law breaking must be ended, particularly violence against journalists and independent oversight outside of the
hands of those being watched. And it has to be restored. Independence of media from government needs to
be restored as well and journalists need to act in solidarity to ensure their own freedom. For outside actors,
particularly the US and the EU, they need to step up. And demand clearly that the rule of law and respect for
independent media be reinstated and to match those words with actions. Thank you.

Moderator Sirin Payzin: Thank you very much. David Gardner, the International Affairs Editor of Financial
Times, who is one of the writers who writes the most about Turkey. The floor is yours.

David Gardner: Thank you, Sirin. Good afternoon everybody and thank you so much to the organizers of this
conference for including me in this really extraordinarily well timed discussion. I’'m going to try not to repeat
as far as | can what my co-panellists have said but before | try | want to say that | agree thoroughly with all of
it. If | can emphasize, before | say anything else that | am speaking for myself not for the Financial Times. |
write quite often about Turkey in the Financial Times about politics, foreign policy short comings of institutions,
media question and so on. If you want to blame me and the FT for that please go ahead but this afternoon just
blame me.

What | thought | would talk about is essentially the struggle for an independent media in the age of the internet,
the technology which by ostensibly providing free information erodes the economic base of the traditional
journalism. But also how the internet at the same time makes it immensely difficult for either the state or the
government or the private concentrations of media power to effectively monopolies information and debate.
And that will lead us on into questions about the structure of the media and in turn lead us into the current
situation of the press and media in Turkey and related issues of freedom of expression.

| think it’s important, context is always important, but it is important to remember that the attempt to control
the message is really as old as time. | mean historically controls even on reading and writing are a feature,
and believe me not a pre-history, that’s the Pre-Goosemberg story essentially, so much of war and revolution
turns around the spread of literacy. You mentioned slices of English history but the English revolution itself
is arguably as the historian Christopher Hill spent a large part of his career pointed out, about the attempt to
spread, first of all, to write, to produce and then, spread the vernacular bible. So, in other words, the priests
and the praetorians of successive regimes through the ages, let alone the rulers, have always been at this game
that’s not terribly new. After printing revolutions, and it is plural of successive ages, the other ways of playing
the same game were devised | mean Tim mentioned the end of licensing in the 17™ century, but they were still
at it in the 19" century with taxes on paper and newsprint, newspaper stamp taxes and so on and so forth all
attempts to keep and if possible to secure and control information and the message. And what arguably in part
upset that and shows the way in which technology and technological advances always end up by eroding and
making it futile these attempts. It is as the arrival of the telegraph which one press scholar appropriately called
Victorian internet.
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But they never entirely give up do they? So, you know, there are different ways of skinning a cat. By the end of
19th century coming into the 20" century led to a new phenomenon, you know, the arrival of the media barons.
The sort of Citizen Kane figures, part of whose interest was to get close to and remain close to power and through
that to promote other interests which had remarkably little to do with the diffusion of information and stimulation
of debate. While technology tends to defeat the best efforts to monopolize information and the examples of this
are so legion, even in the most unpromising circumstances. The story of the late Soviet System in which two
highly improbable and hardly dignified by the name technology, two things that emerged to undermine fatally
their control of information. One was carbon paper so the mimeograph, the other was short wave radio
which in the typical systems in which the right hand and the left hand they don’t know what each one is doing,
central planning insured under the quota system that by 1975, the Soviet Union have produced 50.000.000
short wave radio systems which enabled their citizens to tune into this host of radio traffic beamed into their
territory in the most effective way and they did it for themselves. So, | think it is much more difficult especially in
a democracy to deal with more indirect control, even sometimes to spot them.

| would like to emphasize that | am not talking here purely about Turkey that is also part of the context. | mean it
is not for nothing for example that the biography of a man such as Rupert Murdoch is called the man who owns
the news. The man who in effect makes the wave, makes the political weather. In the UK | think in my judgment
that spell has been broken. At least in part by the phone hacking scandal even though there are other forces
such as the Daily Mail who still appear to compel the still effectively intimidate sections of the political class.
Murdock spell definitely must be working for him still in the US Fox, | am not just referring to the New York Post,
news is a huge player in the open political combat and cultural wars over there. And you may have seen pictures
in your newspapers | think this week not later than last week of Rupert Murdoch holding court at the Kentucky
derby horse race, perspective candidates for the republican nomination such as Ran Paul paying court to
him. This was a replay of something we’ve seen only a few weeks earlier in Las Vegas with Sheldon Adelson,
the casino magnet but who has other aspects, holding court at the what American Media call as the ‘Adelson
Primary’ as the likes of George Bush and Chris Christie and so on all had to parade before him and show their
wears and famously this came to public prominence because Christie committed the unpardonable sin, in his
future possible patron eyes, of referring to the occupied Palestinian territories as the occupied territories for
which he had to apologize. The other aspect of Adelson’s activities which you may or may not be aware of is his
effect on the political debate inside Israel where he is absolutely four square behind Netanyahu, | think suspects
he is far more moderate, but practically what he’s done is introduce a free sheet, which is nothing for a man
in his means which is in the course of bankrupting a lot of the main stream Israeli press such as Haaretz. He’s
now just recently gone one better and bought himself two other papers. So, to closing down what has always
been a vibrant debate, gradually closing down | should say debate inside Israel. | won’t go into much but it is
important to grasp this. The Koch brothers who along with Adelson spent tens of millions by some calculations,
this was into three figures, hundreds of millions, try to settle the outcome of the last presidential election against
Obama. And he then went on, they did not in the end consummate the deal but they were about to buy the
Tribune Company, therefore the LA Times, Chicago Tribune, so this phenomenon which people sometimes refer
to as the Berlusconiasation of western media is something you should also keep in mind when you think about
Turkey. Well, the phenomenon to which | used in the beginning about the use of media for the advancement of
narrow and specified interests rather than the interplay of ideas and the provision of information for reasoned
debate I've taken as a package the empowerment of the citizen as a very wide spread phenomenon, too. It’s
far from clear what you do about it and remain a democracy. | don’t think there are really any particularly easy
answers to it.

Regarding Turkey, | think | come here about 3-4 times a year, | came when | returned from South Asia 12 years
ago one of the first things | was asked to do was come here and go on a campaign trail with Tayyip Erdogan.
Now, | was here last summer during the Gezi Park eruption and the Taksim Square commune that emerged
from it, rebellion that speed to a good deal of urban and coastal Turkey. So I've proposed two bookmarks.
What has happened in these twelve years? There, in the Gezi Park thing as I’'m sure | really don’t need to tell
you, while all this was going on in the public square, TV stations were broadcasting features about penguins,
radiation from Mars and perhaps not entirely inappropriately schizophrenia. Now, was this the state? It was
not, these were private owners of broadcasting outlets. | will not get into the question of the regulation of state
broadcasters, broadcasting ethos; models to follow; let’s leave that to one side. | said these were essentially
private interests which were pursuing safeguarding other interests. In the 12 years to which | refer, it seems
to me the structures have changed their shapes slightly, whereas previously you could argue that most of the

media was attached to powerful business groups to advance their other interests, and that then, back than
12 years this would typically be the traditional conglomerates of the metropolitan coastal elite. Now it’s just as
likely to attach, say construction interest allied to the ruling AK Party. But either way that capacity to deliver,
broadcasting incidents of the type that | referred to are still of such surrealism and contempt for the citizen.
That’s the problem you got. You got these old media groups kowtowing to real or feared reprisals, taken against
their other far more lucrative business interests. | think there however has been a change since 17 December
and all the revelations that float from that, drip drip sort of Chinese water torture scandal, which revealed
not just the bullying of ministers but press magnets directly. | think partly the changes is the unhappily to
grieve polarization which is taking place partly the change of tack by some media organizations because their
interests are under attack anyway, they might as well use their media outlets to defend themselves, and partly
because they were publicly shamed last summer and needed to and particularly under the pressure of their
employees, journalists, needed somehow to restore their reputation. Let’s not forget the tone of last summer
with its mockery, its scorn, its irreverence which was one of the main features of the entire event and If | were
to retrieve one remark which was soixante-huitard in its composition, it is “the revolution will not be televised
it will be tweeted”. And right on queue the prime minister denounced twitter menace and followed through
thereafter with something of an offensive against social media in general even as the government tried to use
it to its own advantage. It’s already been referred to but | as a journalist feel obliged to refer to it again. Dozens
upon dozens since last summer, journalists have been sacked from their jobs, for being potentially damagingly
off-message once this has been brought to the attention of the proprietors by elements of the establishment. |
don’t want to go too far toward the other stuff, but the point is the law, is being used by wing legislative majority
of the parliament to erode freedoms and the rule of law, the judicial law, the intelligence law, the MIT law, this
attempt to hand string and hand cuff the internet.

So where does this leave us? We will, | think there are set of problems not all of which the same, there is clearly a
political problem, part of which is whether there is such a thing in this country as viable and electable opposition
which | think is a huge part of the drama. There is the rule of law problem. | think it was an assistant Secretary of
State at the Public Affairs at the state department and | believe former New York correspondent in Turkey who
referred to the ban on twitter as “21st century of book burning”. But what | would like to emphasize to end is
the structural problem by no means diminishing the importance of everything else which is so eloquently been
discussed by my colleagues. The structural problem is essentially about this: how do you get in the internet
age an incredible media that can make an honest living from what is a very expensive business. The gathering,
the sifting, the prioritizing, the analysing, the contextualizing of information in an incredible way. It is expensive
and very demanding. I'm personally convinced that there will always been a demand for it. Therefore, the trick,
and it’s not an easy one, it means redesign all traditional business models, it’s essentially about producing
compelling content that people want to pay for to get away from this amorphous mass of under segregated
information of, extremely variant credibility, which at times appears to be just noise. That it seems to me is a
huge part of any consideration of this sort of subject. Information and debate which has as its distinguishing
qualities clarity, reliability and integrity. But it’s extremely difficult to get that while all this is going on while you
have these kinds of business structures and these kind of political pressures. Thank you very much indeed.

Moderator Sirin Payzin: David Gardner, thank you very much. By the way, | wonder whether the producers
of the penguin documentary knew they were going to become such a symbol? CNN Tirk broadcasted that
documentary and it was one of the most viewed documentaries, however we cannot show it since that day. By
the way, it is BBC documentary. However, it became a symbol for media freedom which | think is a good thing.
Now | will take your questions, | also have a couple of questions but | first want to take your questions. | believe
there are law school students in the audience. | think their questions are very important, they are the lawyers,
prosecutors and judges of the future. We have international names here with us. Let’s point out that the thickest
files before the European Court of Human Rights are the files brought by people whose freedom of expression
has been restricted, therefore you may face these cases in the future. Do you have any questions, but of course
| would like to take questions from everyone. Go ahead, could you please introduce yourself shortly?

Question: According to the Turkish Statistical Institute 69% of the newspapers and 75% of the magazines
printed in Turkey were established after 2001. Many media institutions have been taken over by the Savings
Institute Insurance Fund and were sold to those close to the government. How can we fix the ownership
situation of the media at the moment, or more correctly the press? How can we make the media diverse?
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Dunja Mijatovié: Media plurality is something that was mentioned in most of the speeches. We heard it’s
extremely important. | think it’s also important that we note that number of media outlets doesn’t necessarily
reflect media pluralism. | often hear governments tell me “we have 100.000 media outlets, 100.000 papers;
everything is fine we have media pluralism”. | don’t think so. | do not that is an answer. But in the cases of
where the gentleman was referring to if | understood correctly, | think it’s important to first adopt the law on
ownership so we go back to the rule of law and the importance of rule of law for media freedom in general.
Media ownership law is something that can help provide necessary information to public, who owns which
media and which outlet in order to be able to tackle these issues in a legislative and professional manner.
Unfortunately in too many countries we have the laws and there are wonderful words on paper, but there is no
implementation. And there is no international convention or a document or something leading us to impose
this to member states of certain organizations. Look at Italy, that was mentioned in several occasions in media
concentration that we have there. If it is not tackled within Italy, it is highly unlikely that the European Union will
force Italy to do something in relation to these issues. So it is a very complex thing | don’t think | have a formula
for it but the first step would be adoption of a good law on the ownership and transparency as a start and the
rest is again coming to political will.

Lord Tim Clement Jones: | think it’s three things, but nobody has got the real answer to this. We had a
study by my committee in the House of Lords, the Communications Committee, that | sit on, into plurality. We
examined the counter play between competition which is economic dominance, and which is the question
of diversity of opinion. In the UK we may have a very mature press. We are not immune from oligarchs. We
have effectively Rupert Murdoch | suppose is the first oligarch in that sense, we have a Russian oligarch who
owns the Independent and the Evening Standard, and so although we do have competition rules that apply to
our national media and particularly to our TV we still don’t have the business models and the laws really that
prevent concentration of media in the UK. And David, very interestingly, talked about the need for alternative
business models nowadays particularly to find resources for investigative journalism and we are very lucky in
the UK having one group of newspapers owned by a trust, effectively a charitable trust, that owns the Guardian
and the Observer. The only reason they survive as newspapers is because they are cross subsidized by a used
car magazine called Auto Trader. That is an extraordinary paradox with investigative journalism effectively
funded in that sort of way. | think we have some of the right answers in the UK as far as concentration of the
media concerned but we certainly don’t have all of them. We don’t have a regular review of pluralism in our
media by any organization effectively. It is very important | think to have a regular review to make sure that
we have a proper diversity between opinions across the media that all spectrums of opinion are effectively
represented.

Alison Bethel-McKenzie: Of course in the US, we have rules about this sort of media concentration and
whether you can own both newspapers the radio and TV in one town, which is not allowed. But, newspapers
are business. Anyone can own them. The issue is there should be some transparency as to who owns what
media. So the people know from where their news is coming and what money is behind it. And of course |
thought Dunja summed it up very well. We all are in favour of diversity in voices and information people receive
but there is a concern particularly in Africa and also in Europe, and | don’t know if we have a formula at the
moment of how to deal with it but first we are very eager to push for this issue of transparency to find out who
are the owners are of these publications and especially radio stations.

David Gardner: Absolutely, you need to know who the owners are. You need to have effective legislation
against the concentration of media ownership which in some places, I’'m not sure if we have it in the UK |
am not sure if works extremely well, but transparency also is about presenting credible accounts. Just let me
explain briefly what | mean. If people knew say how much money Murdoch papers lose they would wonder
what particular game he was playing. | think it was tolerated by his shareholders because they had their eyes
on a higher prize which was complete control, now probably not going to be possible, of something extremely
profitable namely SKY the broadcaster. That sort of stuff should really be in the public domain. Having said all
of that, because of the secular crisis facing the press, the need to reinvent a business model I'm not sure how
ever good the rules were, there would any particular enthusiasm to enforce them in this state of vulnerability.

Alison Bethel-McKenzie: | have a question. Are you saying that profit and loss of a particular media house
should be in the public domain? Why?

David Gardner: Yes, | do. Because It exposes that sort of thing. | think it would be of interest to the readers of
Times to know that, at a certain stage, every time it hit the streets it’s losing something in the order of 300000
to 500000 pounds.

Lord Tim Clement Jones: Of course let’s not forget that when Rupert Murdoch bought it was already making
loss. It is highly significant. It was an exception to the competition rules. The loss was being made.

Alison Bethel-McKenzie: Yes | asked because | think it is an interesting point. | mean, having been a
newspaper editor for many many years. | know that the Boston Globe, one of the papers | work for, would not
publicize its losses or whatever. You’d see the fact that they had to lay off reporters, you know or to have to
downsize. | don’t mean to start this but | thought it was an interesting point.

David Gardner: In the UK, you are quite often dealing with parts of the publicly quoted companies but they
can play a shell game, to not make apparent what the costs of individuals things are or how much the losses
are.

Moderator Sirin Payzin: We are getting a lot of questions, yes your question please.

Question: I'd like to start with couple anecdotes first of all. They’re coming from the United States, a country
that is extremely proud of its freedom of expression as a culture and a country. During my law school experience
in the United States, | was also working part time for a media organization and | was sent to a conference. First
day of the conference, one of the guest speakers was Secretary of State Condalizza Rice. And this stuck with
me the this observation and the cultural acceptance of rule of law in one country. She made her speech and
laughed and everything went OK. But the next day one of the speakers was Justice Kennedy. When he entered
the room everybody stood up and applaud and showed respect for the justices. Now, why I'm telling this story
is the second anecdote that one of the shows American guests will recognize very well, John Stuart, his daily
show invited one my law professors, constitutional law professor, who was talking about the justices and their
views and John Stuart used the phrase, please audience should accept my apologies, “a dick” and | was
wondering if such phrase was used in Turkey for any government official whether he or she is a member of the
parliament or a military general, a prime minister or basic official or policeman you would be able to use such
phrase for them? Maybe this is very extreme but to be able assay anything about these officials how it would be
perceived and so in that sense | would like maybe all of the panellists or maybe other guests to answer in light
of the defamation laws and other public officers in Turkey their impact on freedom of expression and freedom
of press and the rule of law.

Alison Bethel-McKenzie: | was mentioning this yesterday. There is good taste and there is bad taste.
Unfortunately we cannot regulate whether or not you have good taste and are inappropriate or not. In United
States which is my home country, the doors are widely open for the media to conduct its business, sometimes
it’s in poor taste. | must say and so luckily usually the community, the readers, listeners, viewers will react
strongly and it can result in a journalist being let go or television programs losing ratings, and that sort of thing.
When it comes to criminal defamation, seditious, libel, countries where we work, many countries have laws that
come from the UK, a lot of them are former commonwealth where we see most problems. So we are working
with our colleagues in the UK to try to get these countries to get rid of these old laws that usually are not used.
The law that is enforced a lot, what is it called in the UK when you insult a head of state or the monarch (David
Gardner: Lese Majesty), in fact in the Caribbean and in Africa and some other countries. And they extend
beyond even the royal family, they extend to people like Supreme Court justices. And people are brought up
on charges. US is a very, not a lot of countries are open in that regard. And someone mentioned yesterday it
took the US a long time to get to that level of press freedom if you call it that. And | would like to say that the
US still has a lot of problems. We have 14 states in the US that have criminal defamation. And two people were
brought against criminal defamation charges about eight years ago. Of course they were dropped but this was
after they spent a lot of money hiring lawyers to defend their newspaper. You have President Barack Obama
who decided unilaterally, not to have photographers come and take pictures of his official business and instead
his own photographer would take pictures and they would distribute it. And of course the US media was up in
arms and signed petitions and then boycotted and refused to attend any Obama press conferences until this
was changed. So, we have seen and the US has dropped in the press freedom rankings significantly. Jamaica
is above the US now in the rankings. Not to say anything about Jamaica, press freedom there is great they just
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repelled criminal defamation, first island nation to do that in that hemisphere so we are very proud of that. But
the US still has its issues and its problems and as quite as it is kept, there are media that are greatly influenced
by political parties. One television station whose name | won’t mention in particular, that starts with Fox.

Dunja Mijatovié: | don’t think the purpose of journalism is to find a way to call the head of state or anybody
a dick if that’s what you just mentioned. That’s not a purpose of journalism. But we shouldn’t also shy away
from saying that there is bad journalism and that there are also journalists that are not living up to the standards
of their profession. The importance, the dignity of the profession that is opening doors and views and trying
to connect our societies and report about the issues that are in public interest. Rude, vulgar provocotive
comments should be allowed in the society but we have to go back what is the reason? Is it something we
should aim at? | don’t think so. We should allow all voices to be heard, and it should be up to the journalist to
decide what exactly is in the public interest and what they should report certain issues. John Stuart program is
an exceptional satirical program that is watched around the world for his bluntness and the way he’s addressing
these issues. But it is a satirical program it is not a news item it is not a moderator of a panel like we have a
wonderful moderator today in order to shock and make provocative statements. We have to distinguish the
purpose of any kind of comment even a provocative or vulgar one. But again even if this bad journalism, if the
journalist is not doing a good job in a right way, should be allowed because without journalism and without free
press, we would all live in a dark society which | presume is not a formula any of us are aiming at.

Lord Tim Clement Jones: | suppose as a liberal, small ‘I’ and large ‘L, | think the John Stuart show is a superb
show. | watch it regularly daily. It’s a very good counter point to Fox news to all sort of publican propaganda
but he does it in a satirical way as mentioned. And | think we should celebrate that taste in that occasion.
And if he was a “dick” he was a “dick”. It was worth commenting about. | think we should celebrate bad taste
occasionally. | used to have to force TV’s code of taste and conduct when | worked for a television company,
they have a code of taste and decency and | tell you, the worst aspect of the job trying to tell producers of TV. |
had to tell producers of TV programs that something is in bad taste and it shouldn’t be broadcasted. It’s a job
from hell. So, | certainly wouldn’t want to do that. | think the more we rely not on any kind of pre-censorship
but if people genuinely have been liable then they can take action afterwards but not before, push it out we
need more John Stuart shows actually.

Moderator Sirin Payzin: | will | have one more question. Let’s see. Please go ahead.

Question: Thank you. First of all, | would like to thank the speakers for their presentations. | am a politician with
a journalism background. | wanted to introduce myself for those who do not know me in the audience. | felt
the need to ask all speakers a question they can answer in one word. | do not remember which speaker now,
however, but a speaker shortly mentioned the law on MIT and its dangerous provisions. Actually, the National
Intelligence Organization (MIT) law has a provision which not only makes journalists, but everyone subject to
three years jail time in the event they do not give any information or answer a question at the time requested
about any subject and any person. It has unbelievable provisions. There is also another subject the speakers
have not mentioned until now. There is also a fatal law which passed about the Internet. Actually there is also
one pending before the parliament which is expected to pass within a few days. My question is about these.

Here is my question: The law on MIT, the law passed in February regarding Internet and the law regulating
Internet journalism which is expected to pass the parliament within a few days all bring provisions requiring
journalists to disclose their news sources. | would like to ask this question to each and every speaker. Please
tell us if there are laws in your countries requiring journalists to disclose their news sources.

Moderator Sirin Payzin: You are obviously our doyen, because | was also going to ask a similar question. As
an addition to this question, | would especially like to ask you, England actually went through a similar situation
we are going through. A chief editor has lost his job because he published the notes on imrali talks and many
journalists are going through rough times. From now on we will not publish the notes on these talks, on the
other had the opposition is also only learning about these talks from the media because the government is not
giving any information on these talks. Now, | would like to ask this in addition to the first question: England went
through an IRA example and the talks with Sinn Fein and we know that some interviews were broadcasted
on BBC and again there were some sanctions on IRA. How did you manage with this transparency? Did you
impose such restriction on the press? Most importantly the Parliament, the people’s right to information should

be recognized as a right during these talk, how much were you able to restrict this? All journalists are required
to make a choice here between the people’s right to information and national interests. | would very much
appreciate if you can also answer this question. Maybe we can direct this question to David Gardner. Please
go ahead.

Lord Tim Clement Jones: That’s a very good question it may be that David knows more about it than | do.
certainly | see why the UK had to enforce those sorts of laws or advise the British on the breach of those
laws but our law has developed relatively slowly but what | can say is whatever detail of it has been debated
intensively every time it has come up and in fact what we did was time limit the anti-terrorism legislation so
that it had to be reviewed on a very regular basis. That is not now the situation | think there is now a settled
view to what the limits of the anti-terrorist legislations are. By large the way that our security services operate
is through the police. The powers of arrest are not direct they have to be done through police by large, | am
sure former Solicitor General and Attorney General and former talk about that prosecution process. But that’s
extremely hard for those sorts of provisions which limit as far as possible the way in which the national security
can be used as an excuse to prevent information coming into public domain. | think the other very controversial
aspect and we still haven’t really settled where we sit on that, is the whole question of interceptions of the
communications as well, in terms of the internet and that is a relatively novel area where we need to settle.
Bu all | can say is without going in and it would be quite a complicated to go in all the details, that this is not
something to be undertaken lightly that in both houses of Parliament we debate these issues and we insist on
the safeguards being present. It’s no pushover for the government when those issues are debated.

David Gardner: Yeah, tell me if I’'m answering the wrong question here but, one word answer, no. The MIT
legislation, it appears as far as | understand to empower them, to essentially demand any piece of information
from anybody as well as from any topic. It also as | understand gives them operational powers were not there
before. | don’t particularly want to make comparisons with countries where that sort of things is normal. | do
recognize that there are such things as legitimate concerns, of course there are. And there are such things; |
want to be very clear here I’'m talking about the first leak the Oslo Talks leaks with the PKK, which could be
interpreted as an attempt by somebody to sabotage those talks. That clearly shouldn’t have happened. To be
absolutely clear | am not, repeating not, referring to last year the stuff that Hasan Cemal was writing about. So
that’s that. The attempts to restrict, you were referring to, it was just plain silly. Here is an elected MP whatever
you think about him, if you thought he should not been run then, and that was against the law then that’s what
should have been done. He was an elected MP. | think the net result of that was to make the actor of the voice
over whose name entirely escapes me somewhat famous and that’s about it. In terms of what it was presented
as “denying the terrorists of oxygen of publicity” and such you know, scenarios phrases, zero. Absolutely zero.
It was just plain silly and made fools of the people responsible for it.

Moderator Sirin Payzin: Ok, | think our time is up, however, as | gave you the word let’s please have your
question.

Question: Thank you. Independency of the media and independence of judiciary are two main pillars of the
democracy and the rule of law. In order to sustain or protect the both pillars’ independency, both powers need
to check each other’s position and they must consider what the other says; what the judiciary says, what the
media says or complains about. Do you believe Miss Payzin, that Turkish media in this respect fulfil its duty,
its task to give the flow as my colleagues mentioned in the United States as you gave examples? Do you give
the floor frequently to the justices or the representative of the judiciary? That is my first question and because
of an example, after 2010, because of the constitutional amendment we have a constitutional authority called
that has made very significant public statements but none of them were released or taken place in the media.

The second question is for Mr. Gardner. When the judges talk they receive an invitation immediately to the
politics, in your country do the politicians invite your judges into politics because actually, do you consider
that making interviews with chief justices, we have a lot of chief justices in the courts, making interviews with
them is important and encouraging in expressing their concerns about the developments in the country do you
think that it will be encouraging for them. Because in Turkey we feel that many panellists feel that stress, that
pressure, in this climate how can we get rid of such a pressure on the judiciary and the media?

David Gardner: Can | be sure that | understand what the question is. You're saying do | consider it normal
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or would it be normal in the UK for judges to offer opinions about the political developments. Is it normal? No
it isn’t. Except in the context of a judgment | think. There are a plenty of people here who will stand correct
but let me think of an example. iIn December 2006, the Blair government essentially caused the serious fraud
office investigation into an arms dealer Alia Mama to be wound up. There are all kinds of arguments about
this but one of the arguments about this was national interest, national security interest, okay? There was
subsequent | believe high court decision which very explicitly picked this part and said that government had
succumbed the pressure exercised by certain high ranking Saudi officials, one in particular and had instead
of telling that individual that you cannot divert the course of law in this country, they did not. They caved. So, it
is subsequently case that high court decision was subsequently set aside by a higher court, but nevertheless
there you have an example. But it is inside a judgment and absolutely pertinent in my opinion.

Lord Tim Clement Jones: We heard from Lord Woolf today morning about the cultural respect of our judiciary
in the UK and | think a lot of that respect is built upon the fact that broadly our judges do not engage with
the media on a regular basis. They may opine about the organization of the courts and the government
approaches with proposals and so on but exactly as David said, the place for views on a legal issue is in the
court, a part of a court judgment. | think the reverse would happen if you had the judiciary eternally appearing
on the television and at the end of the day, maybe | will sound like an old fogey and | probably am, but basically
if you had them appearing on the TV all the time it will diminish the respect for our judiciary.

Alison Bethel-McKenzie: The same is true in the United States. In my 27 years in the newsroom only once
did | actually talk to a justice, and that was because he was on the supreme court and that was because they
issued a ruling and they sit there they issue the ruling and you may get a chance to ask one question and it’s
the opinion of the court there is that respect and that sort of separation. And | think that goes down to regular
lawyers, except maybe criminal lawyers, it may be in their best interest sometimes to play out parts of their
case in the media but it is also very similar in the US as the UK in that regard.

Lord Tim Clement Jones: So that justice was a bit of a “dick” for appearing on the television basically
Moderator Sirin Payzin: And I’m going to answer your question as my closing remarks.

| think our time is over now, so last remarks last words or anything you want to add or say... No? Well thank
you very much for all my panellists. Lastly, | would like to say this, you gave the example of the Association of
Judges and Prosecutors (YARSAV). First of all, there isn’t a law discussion we have not made in the last 3-4
years. can speak for myself; | moderate a discussion program, | am a journalist of 20 years, the period in which
I made law discussions the most has been the last four or five years. So much that some of my audience send
me messages asking me which law faculty | have graduated from. | have no connection but as a necessity we
had to learn. | can talk for CNN Tirk and my program, | tried to give the microphone to all sides. | think the
lawyers of the Balyoz case have become the most popular lawyers in Turkey due to Ahmet Hakan’s and my
show. Similarly, we tried to host the lawyers of the Ergenekon case, the associations opposing YARSAV and
lawyers that are at a different political side. This is the case for our shows. The president of YARSAV has been
our guest many times. But if you ask if this is the case for the whole media, of course | can’t say this. Not just
on this subject, but this like this in many subjects. There is a popular saying, that we are split from the middle
like a watermelon, which is true. In the end, the media changed hands, there are new actors in the media, new
owners, new chief editors, journalists, writers. Therefore, it is a fact that we are going through a transition. We
have to make internal criticism of the media on many issues, but this is an international panel and | wanted to
point out the problems of the Turkish media.

A moment ago, | made a joke on penguins, but | did not complete my word because | especially wanted to say
this at the end. If you ask me what the issue is today, we all take penguins as a symbol. This was the case for
the world press also, when we were talking with the members of the American House of Representatives, they
asked us “are you also from the penguin media?”. We joke about this, but what we have to look this here: What
is the system which makes us broadcast documentary on penguins? This is the question we have to ask. The
Gezi protests took place on 31 May, | was one of the rare journalists who were able to broadcast that night, |
am not saying to take pride or to criticize others. Unfortunately this is what happened. Unfortunately, 1 month
before, because we made broadcasts from Taksim on 1 May as CNN Turk despite the ban and because we
showed police brutality on live broadcast, we were embargoed by the government through the month of May.

Unfortunately our journalists could not enter ministries, the ministries did not come to our shows and did not
speak to CNN Turk. When this is the case the situation of the chief editor is this: Should | protect my reporters,
show producers, journalists, writers or should | give the news the people must hear. How will | balance this and
stand on my feet and at the same time not be punished. In the Gezi protests, you know, we are making public
broadcasting and there was disproportional force. There was a mechanism where we were caught between the
police and other groups. Therefore, yes, the broadcasting of the penguins became a symbol for us but we have
to look at what needs to be done to prevent this, to change this situation. | think this is very important and | will
finish my word by tying this to you, legal experts. | was a reporter in the 90’s and | cannot forget what a legal
expert said to me at an interview, we were also dealing with courts back then, Mr. Oktay will remember; “We
are stuck in between our wallets and our conscience”. This was a sentence which framed the legal system in
Turkey back then “being stuck in between wallet and conscience”. Today, reporters and journalists are stuck in
between their wallets and their conscience so are their bosses. We need to establish a system in Turkey where
no institute is stuck in between anything. We talked and discussed this. Thank you all for coming and listening.
I would like to thank my panellists and you for your questions once more.
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Acikgasi sdzlerime biraz cekinerek bagliyorum ¢lnki son oturumun ardindan bir kapanis konusmasinin pek
de gerekli oldugunu distinmiyorum. Durusma yapmaksizin sizi alikoyacagim bu birka¢ dakika boyunca
oncelikle sempozyumun organizatérlerine igten tesekkirlerimi iletmek istiyorum. Bugiine kadar katildigim en
ufuk agici etkinliklerden birisiydi. Sadece, ana konusmaci ve panel katilimcilarinin, tabii ki ben hari¢ olmak
Uzere, yaptigi katkinin kalitesi beni aydinlatmadi, ayni zamanda dinleyicilerin ilgisi ve sorduklar sorular da beni
oldukga memnun etti. Dinleyiciler arasindaki genclerden ayrilarak yasllik déneminin basinda olan bir hukukgu
olarak misaadenizle belirtmek istiyorum ki, yash delikanlilar olarak gelecegin yasli delikanllarinin hukuk devleti
konusunu tartismak Uzere hevesle bu etkinlige gelmis olmalari beni ¢ok etkiledi.

Bana gore adalet ve hukuk devleti ne sadece bir slogan ne de sadece bir arzudan ibarettir. Bunlar, herhangi
bir katiimci, gergek ve medeni demokrasinin temel yapi taslardir. Bunlar, varigi glzel olan seyler degildir,
varligi zaruri olan seylerdir. Bu nedenle, bu sempozyumun dogru zamanli, 6nemli ve oldukga degerli bir etkinlik
oldugunu kesinlikle séyleyebiliriz.

Normalde, Avam Kamarasi’nda bir tartisma tamamlandiginda ve 6zellikle bu tartisma hiikiimetin son dénemdeki
yasalari ile ilgiliyse bu konuda konusulanlarin tamamini 6zetlemek ve toparlamak bakanin gérevidir ve genelde
bunun ne kadar harika ve ilgi ¢gekici bir tartisma oldugu séylenir. Ancak bunu sdylerken esnememek icin kendinizi
tutmaniz gerekir. Fakat burada esneme istegimi bastirmama gerek yok, c¢linkl, az dnce de sdyledigim gibi,
etkinlik kapsaminda ilgi ¢ekici tartigmalar yapildi. Esnememek disinda bir de sunu yapmayacagim, konusulanlari
toparlamayacagim. Bunu yaparak sizleri sikmak istemiyorum, yine de panel katiimcilar ve ana konusmacilarin
katkilarinin ¢api ve kalitesine haksizlik yapmak istemiyorum, ¢lnki ¢ok basarili buldum.

Toparlamak yerine bazi soyut kelimeler kullanarak bu sempozyumdan ayrilirken yanimizda gétirecegimiz
konularin Gzerinden gececegim. Sectigim ilk kelime “kilttr”. Kiltdr, bastan sona bu sempozyum stiresince
kendisini hep 6n plana cikardi ve ilk olarak bunu zihnimde tutacagim. Adalet sistemi ve hukuk devletinin
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temelini olusturan bu kdltir baglaminda bir dizi bagka kelimeyi kullanacagim: “gliven”, “saygi” ancak daha
onemlisi “karsilikh saygi”, “cogulculuk”, “dezenfektan”, “isik”, “odaklanma”, “evrensellik”, “makullik”, “agiklik”,
“kesinlik”, “gliven” ve “6zglven”, bu baglamda “gliven” ve “6zgiiven” kelimelerini “kibirden” arindirtyorum,
“sorumluluk”, “gbrev”, “etik”, “seffaflik” ve “bagimsizlik”. Burada, yuriitme organinda bagimsizhigi kastediyorum,
bu konuda hakkinda epey konustuk, ayni zamanda yarginin kendi icindeki bagimsizligini da vurgulamak
istiyorum. Sabahki konusmasinda Lord Woolf’'un bizlere hatirlattigi gibi, higbir bas yargic diger bir yargica ne
yapmasi ve ne sOylemesi gerektigini sdylememelidir ki yargi¢lar birbirinden etkilenmesin ve saf digi kalmasinlar.
Yargl, yurutme tarafindan da yénlendiriimemelidir, yasama organinca da ydnlendiriimemelidir. Bu durum sadece
yargiglar icin degil, savcilar ve savunma avukatlan igin de gecerlidir. Savcilarin gorevi, delillere dayanarak
saglam bir kovusturma yUritmektir, savunma makami ise davalinin beyanina istinaden ve mesleki gérevleri ve
baro standartlari uyarinca gti¢li ve dirust bir savunma yapmakla yakumludur.

“Cesaret”, bu kelimeyi de sik sik duyduk, her turli cesareti kastediyorum bu kelime ile. Su anda icinde
bulundugumuz yargi dairesinde gazetecilerin sergiledigi cesareti gérdiik, ancak bagka yerlerde de gorevi
basinda éldirllen gazeteciler oldu. Cesaret sadece gazetecilerce sergilenmesi gereken bir sey degildir, ki onlar
genelde bunu yaparlar ve bunu bir gazeteci babasi olarak sdylliyorum. Hakimlerin de cesur olmasi gerekir.
Hakimlik meslegi yalniz bir istir. Cogunlukla tek basinasinizdir ve adalet dagitmak ve kanunlari uygulamaktan
ibaret olan kamu gdrevlerinden bu en zorunu icra etmek icin 6zel bir kisilie sahip olmaniz gerekir. Bu ytizden,
yalnizi@inizin Gstesinden gelmek icin ve gdrevinizi kendinize glvenerek, hukuk devletini stirdirmek Uzere
bagimsizca ifa etmek igin cesaretin bulunmasi gerekmektedir.

“Ozglrlik”, “adillik”, “esitlik” ve “tarafsizlik”. Hukuk devletini korurken bagimsiz yarginin tarafsizligi cok
o6nemlidir. Sarf ettigim tim bu kelimeler - umarnm kendisinin terimini yanlis kullanmiyorumdur - genel manada
Prof. Gerken’in yumusak hukuk diye tabir ettigi alanda yer almaktadir. Ancak, tabii ki bu yumusak hukuk
yeterli degildir. Sert hukuka, kara kitaplarda yazili hukuka da ihtiyaciniz vardr, ki bizler gok uzun yillardir, 1215
tarihli Magna Carta’dan baslayarak, 1689 tarihli Birlesik Krallk Haklar Yasasr’na, oradan 1998 tarihli insan
Haklar Yasasi’na kadar hep bunlarla ugrastik. Tabii ki bunlar ingiltere’den, Birlesik Krallik'tan verdigim &rnekler.
Ancak, Avrupa'ya baktigimizda ise Avrupa insan Haklar Sézlesmesi’ni gériyoruz. Yine, Birlesmis Milletler
tarafindan kabul edilen baska sézlesmeler de mevcut. Keza, AB anlasmalari, direktifleri ve sézlesmelerinden de
bahsedebiliriz. Ayni zamanda, ulusal anayasalar mevcut. En meshuru ise ABD Anayasasi’dir, ancak Turkiye’'nin
de tabii ki bir anayasasi vardir. iste tim bunlar adalet ve hukuk devletinin korunmasinda gok biiyilk éneme
sahiptir. Bunlar ¢cok énemli araglar, fakat bunlara mize objeleri olarak muamele ettiginizde hicbir degerleri
yoktur. Bunlar canli araclar olmalidir, yenilenmelidir, uygulanmalidir ve dahasi ciddiye alinmalidir. Uzerinde yazili
olduklar sayfalardan ¢ikarak giinlik hayatimiza girmelidir. Peki, bunu kim gerceklestirecek? Tabii ki, sizler ve
ben. Bizler kimiz? Bizler hatalar yapan, olaylar yanlis anlayan, yetersiz olabilen ve maalesef zaman zaman k&t
niyet ve kotilik sergileyebilen zayif insanlariz. Ama, bence saglam bir adalet sistemi ve hukuk devletini anlayan
ve destekleyen bir yargl dairesi bu zayifliklarin Ustesinden gelebilir. Yine, bu sistem ve yargi dairesi, tuhaf
hakimlerin, tuhaf gazetecilerin, politikaciymis gibi hareket eden tuhaf gazetecilerin ve gazeteci gibi hareket
eden tuhaf politikacilarin tstesinden gelebilir. Kendime sik sik sunu hatirlatinm: kurallar ve kanunlar sadece
kiicuk insanlar icin degil, ayni zamanda blyUlk ve gigli insanlar icin de vardir. 18. ylzyilin Gnli avukatinin dedigi
gibi “Ne kadar uzun olursan ol, kanunlarin tstiinde degilsin.”

Birkag gliin 6nce buraya geldigimizde - saninm Carsamba giinl - birbirimizi tanimiyorduk. Ancak, umarim bu
aksam ya da yarin ayrilincaya kadar sadece birbirini taniyan avukatlar veya gazeteciler veya akademisyenler
veya yargiclar veya 6grenciler degil, ayni zamanda adalet ihtiyaci ve hukuk devleti ihtiyacini savunan seyahat
arkadaslari olmus oluruz. Ve umarim bunu istekle, hevesle yapariz. S6zlerimi birazdan sonlandiracagim. Simdi
gelecek cumlelerim karsisinda sizleri uyariyorum, klise uyari cihazlarinizi agabilirsiniz isterseniz, bana gére
adalet ve hukuk devleti sadece kelimeler ya da duvara yazili grafitiler degildir, bunlar, insanlar gibidir ve glcli
sekilde ve istekle uygulanmalari gerekir, aksi halde, gevserler, esnerler. Gegmisimiz ne olursa olsun, hangi
Ulkede yasarsak yasayalim ve meslegimiz ne olursa olsun, sizlerin ve benim tahammdil edemeyecedi bir sey
var, o da kendisini ciddiye almayan, adilce uygulanamayan ve adalet sunamayan bir hukuk sisteminin varigidir.

Sdzlerimi burada sonlandiriyorum. Sempozyum igin yaptiginiz ¢calismalardan 6tiiri hepinize ¢ok tesekkurler.
Katiiminiz icin hepinize ¢ok tesekkirler. Sempozyumda konustugumuz konularda heyecanimi ve hevesimi
zaman zaman kaniksadigim olabiliyor, bu heyecani ve hevesi tazelediginiz icin gok tesekkdrler.

Adalet ve Hukuk Devleti ¢ Kapanis Konusmasi
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| want to begin by expressing a degree of diffidence because after that last session | rather think that any set
of closing remarks is wholly unnecessary. But in the few minutes that | can keep you prisoner without trial, let
alone without charge, allows me to express my very, very sincere thanks to the organisers of this symposium.
It has been, in my view, one of the most stimulating events that | have been to. It has been one of the most
encouraging events that | have been to. And | am encouraged and have been stimulated not just by the quality
of the contributions from the speakers and the panelists, except of course myself, but also by the enthusiasm
and the questions from the floor. Particularly, if | may say so, as someone entering into the spring time of his
senility, from the younger members of the audience. It is encouraging to old lags like me to see potential future
old lags enthusiastically coming to a meeting to discuss the rule of law.

To my mind, the rule of law, “Justice and the Rule of Law”, is not a slogan but nor is it a mere aspiration. They
are essential ingredients to any participatory and genuine and civilised democracy. It isn’t something that’s nice
to have, it’s essential. That’s why I think it is uncontroversial to say that this symposium has been timely, it has
been important and it has being extremely valuable.

Normally in the House of Commons when you finish a debate (and particularly in relation to government
legislation) it is the job of the minister to wind up, to sum up all that has been said, and about those who have
participated in the debates the usual thing is to say what a fantastically interesting debate it has been. As you
say that you stifle a yawn. On this occasion, | don’t need to stifle my yawns because it genuinely has been,
as | said a moment ago, an interesting collection of debates. But the other thing that | will not do, far from not
yawning, is that | won’t sum up. To do so would be tedious for you, but also | could not possibly do justice to the
caliber and the quality of the contributions we have heard from the panelists and from the keynote speakers.

But what | will do, if | may, is just draw out through the use of some nouns, some abstract nouns, the themes
| think that we should take away from this symposium. And the first noun | want to throw at you is the word
‘culture’. Culture has, if you like, woven its way through this conference and that is the thing | would just like us
to bear in mind. Because within that culture which underscores any justice system and which underscores the
rule of law comes a whole avalanche of other nouns which | will rattle through:-

‘Trust’, ‘respect’ but more importantly ‘mutual respect’; ‘plurality’; ‘disinfectant’; ‘light’; ‘focus’; ‘universality’;
‘reasonableness’; ‘clarity’; ‘certainty’; ‘confidence’ and ‘self-confidence’, and in that regard | distinguish
confidence and self-confidence from arrogance. ‘Responsibility’; ‘duty’; ‘ethics’; ‘transparency’ and
‘independence’.

Independence from the executive. We spoke a lot of about that independence of the judiciary from each other.
No Chief Justice, as Lord Woolf reminded us this morning, can tell another judge what to do or to say. That is
not to say the judges don’t get appealed and overruled and they do not get directed, but they should not be
directed by the executive and should not be directed by the legislature. And that too, | think, applies not just
to the judiciary but it applies to prosecutors and it applies to defence counsel as well. The prosecution has a
duty vigorously to prosecute on the evidence and the defence has a duty vigorously and honestly do defend
on the instructions of the defendant and in accordance with the professional duties and standards of the Bar.

‘Courage’ we have heard a lot about. Courage in all sorts of ways. We have seen the courage shown by
journalists in this jurisdiction, but also elsewhere that of the members the profession who have been killed in
the line of duty. Courage is not something that needs just to be shown by journalists, although it does - and

| say this as the father of a journalist - but it also needs to be shown by judges. Being a judge is a lonely job.
You're very much on your own and you do need to have a particular character to enable you to perform that
most difficult of public duties, dispensing justice and implementing the law. So courage must be there to
overcome that loneliness, but courage must also be there to enable you to do your duty independently and with
confidence to sustain the rule of law.

‘Freedom’; ‘fairness’; ‘equality’; ‘disinterest’ -I don’t mean lack of interest: | mean disinterest. These are two
different English expressions — disinterest or absence of partiality are hugely important amongst the independent
judiciary as they seek to uphold the rule of law. Now, all of those things that | have rattled off just now, and | hope
I am not misusing her term, they are broadly what | suggest come within Professor Gerken’s concept of ‘soft
law’. Soft law by itself, of course, is not enough. You need ‘hard law’, black letter law, and that we have been
dealing with for years and years and years, right back to the Magna Carta of 1215, the Bill of Rights of 1689 in
Great Britain through to the Human Rights Act of 1998 - those are English or British examples of black letter
laws. But we have here in Europe, the European Convention on Human Rights. We have other conventions
ratified or passed by the United Nations. We have European Union treaties and directives and conventions. We
also have national constitutions, most famously of course that the United States, but this country too has its
constitution. Now, all of those are hugely important to the sustenance of the rule of law and justice.

These are all very important instruments, but they have no value whatsoever if they are treated as no more
than museum exhibits. They should be living instruments and they should be refreshed and they should be
implemented and they should be taken seriously. They should come off the page and into our daily lives.
And who is supposed to do this? Well, you and me. And who are we? We are feeble human beings who are
entirely capable of making mistakes, getting things wrong of showing incompetence and unfortunately, from
time to time, demonstrating ill motive and malice. But | think a robust justice system and the jurisdiction which
understands and underpins the rule of law, can cope with that. It can cope with eccentric judge, it can cope
with the eccentric journalist, it can cope with the eccentric lawyer who pretends to be a politician or eccentric
politician who pretends to be a lawyer. The one thing | keep on trying to remind myself is that the rules, the law,
are not just for “the little people”; they apply equally to the “big people”, to those who govern the little people,
to the powerful as well. “Be you ever so high,” to quote that well-known 18 century lawyer, Thomas Fuller, “Be
you ever so high, the law is above you.”.

When we arrived here a few days ago, on Wednesday, my guess is that most of us were strangers to each other.
But | hope by the time we leave tonight or tomorrow that we will not just have become lawyers or journalists or
academics or judges or students who know each other, but who have become friends and fellow travellers (in
the positive sense), fellow travellers advocating the need for justice and for the rule of law. And | hope we will
do that with enthusiasm because it seems to me — and | will finish on this -and now please get your cliché alert
machines out- It seems to me that ‘justice’ and ‘the rule of law’ are not just words and they are not just graffiti
on the wall but they are, like human beings’ things that need to be vigorously and enthusiastically exercised.
Otherwise, and | now look at myself, they get flabby. And there is one thing that you and I, no matter what our
background, no matter which country we live in, no matter what are current occupation may be, cannot tolerate
and that is a system of law which does not take itself seriously and which cannot be applied fairly and which
cannot do justice.

So | finish there. Thank you all very much indeed for the work has been put in to this symposium. Thank you
very much indeed for your participation and thank you very much indeed for renewing my enthusiasm and
excitement for a subject, which from time to time / take for granted. Thank you so much.
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Yarginin bagimsiziidi tarhsild

Aulale ve Hokuk Deeviets Kovlu

Tlslamras: Senypassyum ?ﬂt-l liny
agalip Tanbulda gergeklegiribdi
Pour Scasons Bosphorus Oecli’nde
yapdan semiposyumida " Adakd ve
Hukuk Deviai’gayevesinde hukuk-
) ehonomiye, kuvvetler aynilfimban
temad bok ve g lriklen: ve meldyva
dlan hafmsiz vargiva kadar pek gok
farkli ve giincel kone cle alindi

Adalet ve Hukuk Dedeti konulu
"TNeslararas; Sempreyum agliginds
koo Avrupa Birlifi Tirkiye
Hiliyiiloelgisi Stefann Manservisi,
Tirkiye ve Avrupa Birlifinin biddae
galigmakna cldufens ve bir adale
refommia yaglmas: igin galignalar
mﬂlupilimiln T exii,
Mapservisi. AH stalan bma wygun
hir yargieun bifyik Soem agdifing
vurguladh ve adalber sisyeminin
Turkiye s tam olarak kuralnsiss ve
hukuk devletinin tam olamk g_.,:wcka
Jegtirilneesimn lamanlanamadafiun
sliyvhedi.

17 Avraliktan bu yana yagamn
geligmacler wakip eniklerini ifade eden
Stefano Masservisi, yarginan tarafs:
gekilde igheyigini sa@huuk. aqisandan

yeterlh alamdarn anlmsdi@ o sdivieds,
Tirkiye s kanardamin hid .nllnlll.flll
v istigare sfireci yapubmachan bu
durumin isc gorek adli gerckse de
ari polis ve saveidan olemsws br
higimibe cikiledigan stiyhed,
iirkiye"de sim dBnermbe kuuplagmg
hir yapmn olisFumu heliren Seelunn
Manservisi, bu denmun yarg hagm-
szlefing ve [ISYK va bilyiik sckso
vurdefenn ilade cni. Manscrvisi, son
deimemibe perpekbegen plwevden alin-
malarkan ywrgimin etkilenmesi ve
pegrli intormet silelerine anigmuin
engelkonmciime konmlanma ofilnsck
gerekigind dnemle hanrlam ve
[t bunlamm scilen ghzime
kaviselms perckiyo™ dedi,

Tiirkive nin Kopenhag, Kriterkeri ni
kahal cirifing belinen Siefano
Manservisi, “Tirkiye dekl refommila-
rn Al standanlanna giwe yapalmas:
heklenmektedir™ dedi, Polisin ve sav-
ceun yolsuzluk dihil her 18]l iddiay
somuglernhilmesi penekiifing siyledik
Berini alile getinen Siefono Manservisi,
“Bu, toplumun her kesimind Bgilendi-
ren bir kenudur, Yandunes olmaya
b’ geklinde komugiw,

istanbul Gazetesi, 09.05.2014
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B Uluslararas: yarg: ve adale-
tin temsilcileri Istanbul’da
bulugtu. »» 10°da

Pildes: Kuresellesme
otoritarizmi zorlastirdi

MARMARA Universitesi
ve BM'nin katkilanyla
diizenlenen “Adalet ve
Hukuk Devleti” konulu
“Uluslararasi Sempozyum
2014", Istanbul Four Sea-
sons Bosphorus Otel'de
basladi. llki dizenlenen or-
ganizasyonun dinyaca Unli
konusmacilan arasinda BM, AB, Avrupa Kon-
seyi, Diinya Bankasi, AGIT gibi uluslararasi
kuruluslardan temsilcilerin yani sira, Harvard,
Yale, New York Universitesi gibi Universiterden
akademisyenler ile yargi mensuplan yer aliyor.

Hukuk ve demokrasi iligkisinin ele alindigi
oturumda konusan Harvard Universitesi
Anayasa Hukuku Profesért Richard Fallon,
“pekala hukuk sisteminin digina gikmadan
otoriterlesilebildigini” savundu. New York
Universitesi Anayasa Hukuku Profesérii
Richard Pildes ise kiresellesmeyle birlikte
otaritarizmin zorlashgini beliterek “Demokrasi
krizleri, bir gecis siirecinde oldugumuzun
gostergesi. Demokratik llkelerde yargiyla
siyaset arasindaki gatismalar kaginlmaz ama
demokrasi hukukla degil siyasi kiilttrle temin
ediliyor” dedi. B Alihan MESTCI

HaberTiirk, 09.05.2014
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DUSMAN DEGILIZ,
DEMOKRAT BIR

TURKWE {STIYORUZ

mentosu (AP) sopyalistier Ve
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| Masmaen Universibes,
sl Birlrsmin Millelher, Aveu-
pa Insen Hakdan Wishkemes,
Aovupa Parlamenbosa, Asmapa
Birlkpd, [enaa Bankas lemsdct
berl, Hanard, Nework ve Yale
ikl uhslarares syvgn Univers:-
teberden hukukoulien katbdsfs
“Aeclabet v Hubauk Deviet] Ui
lwaras  Semposyunmmun ik
pimviinde g komsmalm giin-
wherree dam g vundu. famipa
Pelameniomy’'ndan Hannes
Swoboda, MIT Kanunw degd-
-;&J.I;Iw_yr-}a:hlk TR
lan menrzm peliwnelen clestindi
Swoboda, “Tabel 4 hepimiz se-
oim soroclare katwl ecivonas,
Amma bir ko st hilkQimese secll-
migsenix mutlak deglr degila.
niz. Tirdhe'de yolacdukla gt
wuclarm aluy e, Hobdenetin G-
len haschetinin yarg casnisana
sl adnleroesl yeberll el
Bur: hllfimetin acldamas la-
am. Bagsmase yarg: var ol Eger
wilelitme: evki ok divors, ya

hbancy urmanlar getiep
gocistnd almal ™ d.rg.'nhorqm

Sweboda sinle devam ol
“Biz Torkdye'den Ermnend, Kibns
ve Kart konuannda diizeltene
fonae. Ve nibayet kridenin
yonetilmesink. Tavip Endogan,
vl adimlar atryor ama nive gen
adim atmyoe? Thridye Briddime
linin poslsyonuna kaes bldm
apanie ditsenankk degil. Goe-
K bir minttelike demalerat, ke
Bivone. o Hir brtmake
Tarkhye'nin Srlindl ABF'de aca-
aak. Br Jasman degliz. ki
demnokratik bir {loeve Al idinde
iihthmcrme var.”

AFnin Tickipe Boyakelosi
Sielano Mawervisl, yolaslukove
Figvet kbkialanns eren 17 Arakik
siericindn basandan berd takipesd
okdaklaom aktade Tiirkhe'de
kararimn  isthere  yapuimadan
hzh alndigars we bu dunmun
polis ve mrealan olusrsae ol
Rexlbpid belirnl, Tirkhe'deld kop
tuplasmann yanp w HSYK'p
seldeye wiyatigrn ifade oden

Duisman deglllz demokrat bir Tiirkiye istiyoruz

Manservis, ;J,\'."I'ﬂ\i'n almadar
ve intemnet yasakdannm aclen
cinderamesd geecken sofurdar
alhedra isanct ot Demolresk
toplam degeslerinin Iuiuh.n.
istinligl’ e £

dhikkat ookery AR Korsolosu
Chardes F. Hunber ise mahke
melerin dzglr cimads alpsnmn
adialet sistemind ekdleyeorgind ve
yiegrva olan glven] zodelepece-
Sini il

Havard Hokise  Faloile
sinden Prof. D, Richand Fallon
da, bk devieti kin ekl
wolan en Gl sartbankan bis
min eifline] kosollar® aldhegumu
ettt Ba desumin Ewa-

unarlen yerlesmosnden
daha Snemll okduguna deginen
Fallon, *Tiwrkiye'deld sorun ya-
zih arunyass S depd, Kiiltizee] ko
mubards flgll Anmasanm yank
haling bakhgnneds geliemls ol
oslethe sy pelindvor. Oneenli
alan, rsanknn anayesann
o degll ndhonu emEmes
o degerlencimmesind vaph.

Zaman, 09.05.2014

Avrupal hakimlerden vargwa mildahale uvan5|

‘Aralet ve Hukuk Deviel” sempazyumuna kanblan Avrupal hakim
ve savilar, Tarkive'dekl yvarg bagimseligani tartst. Son do-
nemdeld hakim ve savor degisiklikering glndeme getiren ko-
nusmacilar, yarg bagmsizi@nm zarar ghreceging dikkat cekil,

BIERLERBAL BTARBUL

btarbul'da gesekdesn “Adidet we

Hulesk Daviell’  sereposvumures
M e g b g

i [
el Chmggiieitik ve Dhennokorst Lin Avrupal
Vangedis s S Brlgs Ragkam Thoean
Cuddat, yarg hagmsrdfoma rarar vk
gekiide hikdm ve sevolern ghrevierdindn de-
i i et HSYIK v Voo de-
gherimesinin sonm oldsgun Eade oden
Guddat, milalod v stamalann da varg
Bagrrmrbping vy oimadpn vspela,
Crodlal, “Vor defibirmnoler soeunbs, Hikdes
v svnlkamn somut durimnkara glee yerlenl
dugisiilmap” dyn kst
AlHMnin Tlrk vanpa bl Kaeskas,

Tiridye'de hikimn ve salann pleevierin:
den ia'ur:ll.lmm.:.rp ragrrezigma e
dabale cldapina wnled Tikk v
Il bpeyberin Bermed hak ve doguriilchering
il devictl Snoclkll tuthigaea dikkat oo
kon Kmakos, “Toonel hal ve Gepgleilider
ol b dne aikaran bir vang anbnas
ol dedl. Tiek vargrenm Onde gelen o=
runkanndan birinis de “unn fiuklub’ of-
digona sinleyen Karakas, rangclin wus-
Laearas hulnika ma cagroencls belundu.
Dievletlenin, blikimbeni yererinden dmarra

yakimbidigh okigma dkiat oot L
Lrare Hudodulyr Kommisyonu. Avrups
Programy Denchebed Rotsie Pilay da, *Yi
rirtme, mahkeme kaxarlarm uygulamak -
b miskeSeftir. Bu karan begenmese de
evpulamal rorundad.” dedi Ingihere
Parlimenlos mban esid (e Heparies
Vickili Sir Edward Gamier b sempoz
st hesliuk dnvdetl v demnolessinin
Bir kD mesclesl olassk cmting okt
g varpala). Gamler, sfizlerinl piyle
siipdiirdilt: " Hikimler, piniameden ya da
sasamddan taima almamahds, Bu han
srole hem de seunma sukatn idn
geverlidir. 8o kamiluls iddanaese ha
mlamakla, wnaimma svakcstlan ekl so-
rarmiutak v basorun vendigh petid 3o -
wekdiling svunmalds pikomiiae * ded
:m'n'ponumdl dme akan bir diger
ko & bosan Sepiicilpl okdu, AGIT
Mo Oreparligsd tenrsaloisd Dunga M
joarrvic, MIT kanununun ifade deghr
Kigll aomrelan enalise verid ohdigunu
siledl. Ulslaras Baman Enstittess
Direigtnd Allson Bethel-Mckerole de.
Tizkhye nin basans Oaglickiii konusands
Cir, fran, Surive, Fl'm[vru}rnrnnh
rrada eldugung, sadece 2 gooeviilerinin
Tiekive'yl takip eotified belirtii

Zaman, 10.05.2014
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‘Taziye mesajl |
iyi ama yetmez’

AP Sosyalist Grup Baskan Swoboda, “-*‘

Bashakan Erdodan’in 1915 elaylanrgda

alen Ermeniler icin yayimladién taziye '

mesajinin iyi baslangic oldugunu fakat ~X
1 '
i

yetmeyecedini sayledi. Swobada Tirki-
ye'nin Avrupa'daki imajinin 7-8 yil &n-

cesing gore ‘daha az olumiu’ oldugunu
belirtti, 3BURCU KARAKAS N répartal 27de

AP SOSYALIST GRUP BASKANI SWOBODA MILLIYET'E KONUSTU

Yeni nesil farkl

bir Tiirkiye istiyor

Swoboda, AB ife gerginfesen sirecte Thrkive'nin imajinin difzeitiimesinin mimkdn olouduny sdyvleverek,
“Yasananfar Erdodan’in inisiyatifinden kaynakland. Insanlar yeni neslin milliyetci bir dfke istemedigini gérai” dedi

BURCU KARAKAS Istanbul

viupa Parlamentosu (AP)

Somyalist Grup Bagkan Han-

nes Swobody, “Ak Pard ik-
tickara geldiginde, Nihayet milli-
yeu;mi‘maym bir parii basa geei’
dive digimmis ve umutlanmesuk,
Ancak sonunda tersine dindi®
dadi.

Swoboda, “Adalet ve Hukuk
Devleti® baghkl semporyuma ka-
dmsk igin geldigi Banbul'da, Mil-
liyetin i yanutlady Bagkam
ﬂ]dl.l.g!.l Sosyalist grubun Torki-
ve'nin AB tvelifine yonelik des-
teginin "11'H'd-1-lt'|_l-ll1l-l beliren Swo-

boda, gunlan sdvledi
-cmym_f i i bir
somu; elde edemedi. Bu de
niz bir sonug muydu?

Ever, biyle olzcafim talmin
etmistim, Bir siyasi liderin hem
igeride hem disarsda digmankan-
mn clh]ugu aniincde VUG yap=
mist ok i bir yintem, her saman
ie yarar. Erdogan, Avrupa Birli-
Fi'ni.. Gilen hareketini, Gezi ey-
emeilerini dismankar olarak di-
le getirdi. Vatandaslara, “Diis-
mankanmiz var. Memleketi sa-
vunmaliyie” mesajin verdi. Bay-
le dediginiz :n!niin{c otomatik
wlarak w!;inl]rri kazapirsume. B,
her muman hivledir. CHP ise yeni
wiieler, yeni bir vizyon yaratmak
acsindan basanh de@ill Son se-
cimler icin CHPyi alestirmivonum.
CHP meveut durumdan I:uf'llnmt
olarak radikal reformlar yapmah.
Yeni likiter dretebilmeli

Torkiye, 7-8 sena dnceye ki-
vasla daha az alumlu bir imaja sa-
1“':1. Ancak grop hala Tarkiye'nin
AB ile yardihgn miizakerelene

destek vermeye devam ediyor,

L1 ¥

Torkive'nin AB'nin onemli bir
oriag oldugunu ve Gye olmasa pe-
rektigini disindivoruz. Elestiril-
mﬂir_ﬂwlcnl noktada elestin ya=
palie. Torkiye'nin bugin disanya
v:-rdig: imaj, icinde gesitlilik ba-
rinchiran bir resim gibi. AB'nin
elegtirilert hikametin faalivetle-
rine yinelik oluyor, Tarkive top-
lumuna dénik defil.

W Gexi mﬁ ile bagl
va AB ile iligkilerde inli
neden olan 'nin ge-
delenen imuji il mi?

Evet bu mimbkin ¢inki yaga-
nanfar Tarkive wplumunun tv-
rindan defil, Erdogan’m abdifin
|I‘|:x|y':|l1l'lt'r|. l'.:ly nakland. Bu ag1-
dom ashnda chamle bir durom. In-
sanlar, yeni neslin farkly bir Tir-
kiiye i.‘n!;‘lllgilli, dlar kafah hareket
eden milliyeigi bir dlke isteme-

Arkadagimiz Burcu
Karakas'in sonulanm
yanitlayan Swoboda,

AP Sosyalist
Grubu'ncda Torkive'nin "
A dyelijine destedin
slirchdfingd shyledi

thl.erls::r%mdu
:'q' Akm::ﬁ'yin.m.l

En az millivewi olan Ak Pari
simdi en gok millivetgi olan pare
haline geldi. Tabii g«nu “aan mil-
liyetgilik” anlaminda stylamiyo-
rum, Erdogan'in tavn tam anda-
mayka millivetgi bir avir. Beni
elestiirseniz. Torkiye'yi ebestir-
mig olusunue nokiasing geldi
Al Parti iktidara geldiginde, “Ni-
hayet millivetei ofmayan bir parti
baga gectr” dive dilsfinnys ve umut-
lanmagnik. Ancak sonunda bu da
tersine dindi, tuhal bir durum.

B Baghakan Recep Tuyyip Er-

14

Erdogan’in agiklamas iyviydi
ama efbette veterli degil. Bu bir bas-
ange diye divsiniyorum, Bagha-
kan daha cesur davranabilirdi ama
ic dinamikleri de g dniine ald
Ben diyah:&:uminin baglanlma-
st her seyden dnemili buluyorum.

B Kibns sorunu nedeniyle 23.
we 34, famllar rafta. Taraflann ¢6-
Fiim yaratabilir mi?

23 ve 24, fasillar ile Kibns so-
rununun birbiriyle hic alakan yok
ashnda ama ne yazk ki baglanuh
meseleler, Buom tarafi bu konoda sk
fikirli we ¢brtim Gretmeye hir.
Tirk hitkiimatinin de cozime yi-
nelik alumba bir v var, burun
avantajim kullanmak gerekivor. Me
kesdar Bl.'d}mu' 1:lrursu. fozim de o
kadar zor olscak, Gozim imbansie
dejil ama irade pheterilnesi sart.

Milliyet, 10.05.2014

Document 640-10 Filed 07/14/20 Page 134 of 140

Milliyet, 11.05.2014

Anayasa hﬁi‘l.hkrrfrl‘lgﬂ .
ayri milli oln
zorund dir

Izl
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Yargi konusund,

MIT Yasasr'yla
Tiirkiye baska
hir yer olur

Prof, Heather Gerken: Yargl konusunda hayati bir esik-

Anayasa uzmani
te, bir sapma noktasinda duruyorsunuz Atlacak adunlarla isler dramatik
olarak cok katilye dogru evrilebilir. Ornegin MIT Vasasi soke edici.

ehpesine bakmak perekls m'ﬁﬂ\mﬁm ZANAR 2R~

Ansyesa Mahlkemes! afy2
Beverali bir lurumidur? byt e tesmelienir s LT mmmmmcmsummma'm
ki sebapten. Birncist prglman ise ersaliers fearariar versbiliyer, Biz bu duruma
gm:mhu}:hmumnm uUyOTSA shyleyecek paraled deviet Aegl cogulcuik diyo-~ ,
Yarssnda durabilecek stz yoktur, Twitter uz, Demokras diyorus ABD, deviet idderter o
ir Jenrum geveklidi. Wararusn gerekce- fcinge tarismanin. anlasmazifin St meyecel) btmkn-.;d,,;.__z‘ b‘
Anayssa matleme- s dietayh bacimie demokrast icin taydal oldugu tnee- s 3.-£'“”hvsa:ua,11a| :2-
clcumadmn fakal 5 pruceGlT 5tine Jourulms Tt Zaten T —, df :ummy, a:q-'. I
Sl v
L Ezgi Ua bars; Karsiyasme

o geienicksel olarak

[ nstleniries.
n S{‘,’neiﬁm

genel bilglyt sizinie yilrtmenin gl denetlementn
insatilirim. insanlar tarnel yoi deviet ndeld aniasmAZ-

Ticinetsk bu i mah-

Yemneler aznmie hakda- mahkenelerden sevnee- Iekbandie Gadece kunvvetler ayrilE)

AT T UnImEsT aasmdan diklert karariar dudul- yetmeL.

onermill ral oynarlar, Syyasetten larmida atyast bir barar Suk- Valmz tartymoa r
famasnda bulurnrlar JAshnda tam dndpbbtwwmbk

mumdﬂmﬂgﬂ&lmm
H olark bu styierm sfyasetin foiity ye  cemant mﬂnwmw-

b yapabilises.
Pedd bunlan ,mhhw mahlosmeyl siyasete celme cahasi- Aem siiz ediliyor
almuryoriar m?¥ dir, ABD'de de rhabilermeles Tkl Bir hikcim ya da gavnc Pakuktan
Bir a:wasamaﬂmalm akivizmie saxlma‘l.mu.vmr:;aha ayrilip KIMUEe. {ryaryca A da bl
gokilda styasi b Yapys danisehi- emenin karariann Tbouliran e geolojye gore haseket ediyorsa
i Bnmr_ﬂm;\mwmmﬂ:l Aranan iy AHCCIVIETEL MO | verdigh alhetre, b son derece saruri T
fiyeder ya bel bir sfyas i) SBVIn- iielia eddebar. durnmdue. Faloat boyle bir durum-
may fisriin tutariar ya 83 Mahkemelerle kaegs edensiyasi Ik earstya olup DimadigIne
siyast mﬂan:mhur}mﬂm.l{mk— mmmwmwm- tayin atmenks de kolay degilider ] 48] it :
uktar jcin de ke wymayy ddnc s chzkonusy hakimin i dosyalanm
tana atarlar, Bunjardan baska bir Haye sikhilia degll ama azen oh- inceleyip b dddsays dogrulavacak ol vermell wwmmnm Siris aIma ST gloveni nsa stmek gikpomden fazlayd Baban siyasel Ve
yalka dakia mwsmnkumrna dons ?ﬂt-FﬂWh‘M‘.‘-‘r smhmala.nqr:m bir siksile, bir At alup olrmadig wwmﬁﬂ'm iﬂmﬂﬂtﬂ !.-’\Mnﬂﬂﬂ-ﬂ.t’-’#ﬂ\'fﬂw - W-W demolrast ﬁﬂ\hﬁﬂwmw-
mesl i 0 clay, vertig barasin ararken cok dikati olrak, demak- ™ grmnek gerek Eger var iz ynnl W—!qmwm Armerika’da bir styleyis vandin yulan bif adaier ststemnd demokrast, sasnaniar Vs . Liderier bir glin aym oy oramnl
}umumummeglsl srrrestyle rasirin temnel tasy olan malikemelert Hflbetrrvin hashoudtu flegil baghn bit geyl mmn!nnbumﬂ'mlubt oyay- Warguda ne kalicm e de clzdamn pruibueum Dstimbig in e hatta T s AR delkd yasalarn alamannp deticardan distikier
H,azetelelu::mmetht jiye culormasiyla halian ghztnds it harsiastrmamak Yaalawuz Dt LUEUTA dosyalarda ver- 1a sececek Secilmis Baghakan il fiet) var. Yani ne poiis gihidir ne de il hayatin lames drin sartr bilmernekten leaynaklarupor anla- nasilbir tr.ﬂcuitsdstemlhlrah“.-nkla-
glur, Anayasa mahkemesl \cararian-  RErER Omemil alsn sayRmIn korun- dig harartaria anutlayabiliyorsaniz. r_\mhmbﬂllﬂlnmﬂl yilritme £n biiylik gﬂmmiwrdlgt mm:kwldﬂethulmw thgen kadarnyla ‘Arada dagiay kadar gyt by bkl sisteminin gin gelip
1an glmderm yarstmast ashinda bizim masadir. Hgerin mahkemayl gcmgjrnyapabllnslm puasd] bir Bisid oharT kﬂa:lmahalhngmenalymasmdan WMHMMW fau b war, Adverilean stilbaratmn kendilerind vehdit edip etmeyecel-
peldedigimiz bir Sy we bu tiir bis t rehdit etmest gl sevier ‘hlrdlm:sul is Paramenter sistem fie bashanlik ahr, Eger bu asmmizsa korkune bis WWW - hiareicet alam yasalar lanet Jerini hesapiamalias { bu nedernde
‘siymsete hulasma’ ki clarak ise kabul pdilemez. Yargida reform ooit zor bir seydir sﬁtmmn}wmmmgmnﬂa ki gDk sopunia larst Karsiyasme dermktis mmmummm Beliienmistir. Zaten mest ulyetinl pile ruhatefete, wrwadyalll CligTne
hichis soqun :,ﬂ:;lm'lx.'..l’n:herww'ﬂ- WWW et itinaryla yapdmas earttn. Hikim=  bay olamar. Birl digerinin arkasmda Gnedenlemlka'ﬂahakmim bk neder dapluriz? de ba wsalalqannlu.t:nkkﬂtmzm ye, azanitkiara iyl bl Tayat sunacak
gelandiren, agkladigan birincl Liden ‘parabel deviet y-ﬂﬁhihuihﬁ Jord, verdinieri Kasastat hosunuza pilgesinde alacakis kagmilmsad Warar verken ok ama ok dilckatli Hem ploucklanmdan hem de we farkh ororeler tarafindan denet- sigtaml jourmaliar, ¥a da o sisEn
siva 1 m‘.\l.swastmmkulﬂ G- gm0 diye dtmmt!rmm\‘wm ulur;ﬂthﬂn?ﬂmﬂasﬂkmﬂn hem davronariar, Bira it korkoalan canpdubciarumdan cilcprdifarn SONUE mm:lm.cu}mmﬂsermm\a! T pozmmarnaliar Hichir siyasi hare- %
mmmhbc}uuwrm sorun vanr. mwwwmm bdgwﬂﬁhm:m ALTNS AR de Cumhurbaskant T T gUcTe nalion glvenint Wmuktlr onki s Yarg Honusunda Inanyati ki eaite. m:srnd:mlwmuy‘l Arnerikan loetin arkmsmida ebedi bir :ugunl:k I
ek Kararlar syast bir tArtisma mmmmmmm s, Hakimler shyas sigtermbe AT alduj dunamiands saghicl bir karar ang mumnnammnﬂcuh bidr spmA numaam&arwnsm:x. halkang SUnmeyy aighrnardan bile yumul.dmw,nswh ebedi bir —
sarat l:‘u:l'sal;lm'.'.nm‘mal arsilane. sosunbs dur? Austigl isin lgint jeaybederse tehll- wermek ook Tot ohur, SEtem michida ww.mamambcdﬂ Arilacal adembaria sleT dramatik geCirmEYiZ cogumiuko demolaasi de (O]
m:a-,mm!llﬁusl Sk Joell bir s0oes basias Egey adil olma- trleasoklk yasar rostaki segimbe clarak ookt kitiye dogra eurilehili m-dm‘mmgmﬂdlml >
anlayacaipe? Tirldye'deid Amerikan istihbarati cole  dudann yoisuzuk veya usulstzink  BULEIe il bir stgece girecegintl Liderler bir glin iigtidar-  Fakatban emartles dengenin tyiye wmmww Yargida ne luhicn ne de Q
mmmmw katmanh ve farkh otori- yaptiiarn kanutlayabiliyorsan iyl 2ma s Dl dan dilstiikde B g deglsmedigins glisteeriyor. O - mmmww clizdann gilcit var. En ®)
MWWW t denet orian tastiye edehilirsiniz. tmegin Deviet ir elcaisterndir, bir losesin= bi . £ negin MIT yasas. Biryle bir yasarn A . I " 7))
Rovuleatlarus hulule hiiner” dedigt eler tarahndan denet.e= B0 de bir halimie tigili yolsuztule de yaphgmiz degisliil tlim sistern) r hulcuk sistemi bir ak- Slizenlenmest ok edick Bu yasanin B byl bir sicandalid, dolansty- gliciinti verdigi 7))
by vy K et o seloruy st ol o et Do e Niclarun, bu sistemin G40 STl s o oo, Yarerlars BT F ooy S
ar i Ul 4 me i§ re deges wrve F rin gok b i yasas hayaa inde Ae yapid Sistem sl daha da gel-
gmc:kkntunmmﬂmgumm'ﬂ::da b ke Wi Ame wpm-h'.mkmﬂmtm ayrilig bur ve beklenmedik somucian olabdi, gelip mndﬂeﬂm‘ tehdit Trkiye baska bir yer Tating pelir ve taf bicimie MWWW Mmaﬁﬂlﬂaﬂ ahr. EEE: o
S rdhr, Bir iarann styesi olup clma- hallona sunmayi aei= gereletirir, Halkdm ya da saverylafigh Vatandasin ve hatta bizd ybaeten- edip etmeyeceklerini artik baska bir lstikamette lerier. <ur soyleyeyim crada bt yasal bu asinmgsa korkung .
dhgm anlamale icin ar ghmaninz, ruzdan bile gecirmeyiz. i tr Kararlan devletin farkii Jerin yargya giiveniin cok azaldis hesaplamaliar. MIT Yasasna, "AED istihborat wontrol MT dizeniemesinin SNEET bir sorun var demeltir. =
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«Turkey further from
EU than 7 years ago

Case 1:15-cr-00
; -00867-R
MB Document 640-10 Filed 07/14/20 Page 13
e 136 of 140

)

o3 ot mean you

ago. But that de
from it This is

Cansu Camiibe! EIANEUL
are totally away
Turkey is further away from Eu- the process; you get closer, then
ropean Union membership to- Yo get far away @ bit ... at the
moment, we are a bit
far away,” Swoboda

day than it was sev-
©n years ago, Hannes
Swoboda, feader of
the Group of the Pro-
jve Alliance of
Socialists and Dem-
ocrats in the Burope-
an Parliament, has
caid, voicing CORCETNS
dicial indepen-

told daily Hilrriyet on
the sidelines of a con-
ference titled “Inter-
national Symposium
on Justice and Rule of
Law” held in Jstanbul
jast week for the first
time. “For the short
term, We are in a very

gress

over u
dence in the country-
#t is a long-term process. we cnitical situation. But we cannot
are further away from the acces- give up the long-term aims.”
DRIFT, continued on page 02

gion than perhaps seven years

Hiirriyet Daily News, 12.05.2014

4 Atatiirk,
‘lum:cubuhn!‘:hwiin;

baba' olmal istiyor. 7

Eyiip Can

Tlrkiye'nin iki
| ikinci
kurucu babas:?c(i:&?

U satirlann
Altina imza atma-  ideolojiden’ kustulmaya
b cabisirkean

yacak alan var m?

h.l.hil:lhtemi i hu- Y
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mabiar Sif bu nedenle 5y
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o _ H_ dle var Kirt
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nﬁmm'”iam; “’“"I Hhculanndan m&mwsé
Gegen hafta demokrast bi das : .
m':" vard :‘E:;;ﬂ‘ i birer vatandas kalan, d:\!;litm e
yaprmak icin fstanbo's gaih e I"‘““;R:n
el g :
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1 L L . : "
g boar for the e the hypical fan
P wpogn o an smin- ¢

Hagr bicim
mmueﬂmﬁ"m."mh"m .. ‘Jeurucu baha/kurucu idealofi adina
meﬁmn yoP,  coguniulecu demo '
iRt =] krasi dayat
ACAgIz

kriglerin
nebers yol acahilaceing PR
inca odur mu?
Kacira uara tavsiye ederim, Fu Bir siie jur mmm&

linkten giry kaha
p oktuyun:
:(httpe/ fwwrw,  SBRT Bercekiten ISaydy
Mﬂ /yazarlar/ezgi_ba~  DMAEtUrkciliic admaa:ﬁn g
samn/mit_yasasiyla_turkiye bas- lpenwsa'yﬁedaynhkwu:f;neﬁq;

ka_bir
_yer_olur-1191588s) hald ayakta shardu
e Haninerde?
Cumburiyetin kurucusu olarak

Tirkiyenin su
anicinde bukindu- 5o hl secloil
: mﬁ ald ayakta nr:m onun adina

net Gzetkyary. yasasina,
_ Bugtin HSYK'dan MiT
gk ey TiB den baskankk sistemine
m“lﬂ'rw cogunhukecu bir anlayisia dgggsm b
el ' Ejﬂml!hmmnmﬂ msnwmn;:;m
yRITyOr, [
. Bl onuaida shicim 5““, irade’ Yourdu
Tepeden bakmzy o derru:l:gm
el - Azmh]ﬁhaum:lgﬁe,
dinleme skandahindan ai.u.me; olan. tedsn L:ﬁ .
Im“%:dwrm mﬁm . Slan muktedirien demok 4 o
biyiiks bix : e
skandalds; do- o ] '"
Sistem simdi daha da seffaf bicimde Angranz?a! o
i i 4 'su‘_m“""‘“‘
yeniden kuruhsyor, Hic degilse Prol. Gerken
P sozlerine altma imza atm. o
o iyt budak verin: o
= S e uziin bir Zamandr .mmwwmm
ﬁmasor?ut;n farubiyor : trnde
© Amazorns el A nasu bir hubalk séstemd braktuka
Gl it 1y, b huadeutk sisteminin :
mm‘lﬂﬁ;_ cumburiyetin ik kuru- mﬂﬂ&m
. Sirl b nedenle
hile

Radikal, 13.05.2014
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Susturma takintisi

arerecilik arghitlerin
Gama]-: hikiimet neadin-

demok- deki *I;xbalanm ¥-
rasinin degrlik ogunlashrmalanna
El_']lanll;]_'ld_a vapla- thiiyag widrlru

ilen bir is. siyasi irade ol-
Dolayvisiyla basin madan bunu vapa-
EIVURNINA o an Mija-
demakrasiyi Lovic's Tﬁrlci}reiyi
k oluyor, ; e “basim Gegtir ol-

i, Kadﬂ-«g seyan ilke? b
Toplumumuzdaki 4 muna diigtiren
demokrasi G“rﬁﬂl Freedom Housela
kiltdringn yerer- kgursebpmillryat coms o mutabik olup ol-
ince kiak salmams madigin sordum

olmasindadir ki kamuovonun
genigee bir kesiminde basin
arzgiirl (g, “gazetecilerin
kalalarina gore takalma
serbestligi” olarak alglana geldi
ve bu yizden dine kadar pek
de sahiplenilmedi,

Biyik degisim, birinci
yildaniimi yaklagan “Gezi"yle
geldi,

Gezi, basin dzgurldgunin
gervekleri bilme ve kanaatini
serbestce plusturabilme haklks
adina herkes icin vazgecilmez
oldugunun nihayet kavranmas

oninde oplumun genis kes-
imlerinde bir hiling sieramasim
tetikledi, Sonunda, 31 Mays
2013 aksaminda sokaga inen on
hinlerce insam, sehrin
merkezinde cereyan eden kendi
hikavelerinin ekranlardan alk-

e vansimadiing gorimee, go-
:il’::r nithayet agild.

Sisternin, Soma'da neden
eldugu igei katliaminmn da benz-
er bir etkayi yaratngim gozlem-
liyoruz.

ikticardakilerin biiyik
celiskisi, dinyadaki imajlanimn
bu kadar sevdikler halde, adeta
o imajs pikerimek istercesine
medya ve internet dzghirliging
bogmaya galismalan, sonm bu
@ Emlﬂ-i yiziimden imajlan

ibe vurunea donip bagkalanm
suglamalandir. ﬁmsz
b kasir dongliden
gikmalan gerek.

Denklem sudur:
Medya dzgirlogani
bogan bir iktidarin y-
ol agtg imaj yikim
sonunda danap
tlkenin refahina mal
olur.,

Avrupa Givenlik
ve Isbirligi Tegkilat
g&Gm Medya

zgirliiga Temsileisd
Dunya Mijatoviele, gecen @
Mayis'ta “Adalet ve Hukuk De-
wleti” adi alinda dizenlenen bir
uluslararas sempozyumda
konusmak igin geldigi [stan-
hul'da sohbet etme imkam bul-

mustum.

Dunya Mijatovic

ve sohbetimiz soyle devam et

Mijatovic: Torkiye nin |
Gzgiir, yan ozgir ya da dzgir ol-
mfd ng;u ben a.ﬁlaﬁ;fn}'lvngm.

& Tiirkive'yi kategorize
etmeyi reddediyorsunuz,

Mijatovic: Evel, igim
peredi. Ama Freedom House-
"un isini parametrelerini
g{rzelerelfyaphgj.m biliyorum
ve onlan takip ediyorum. Bu
arada Sinur Tansmavan Gazete-
ciler (RSF) de var.
Kaiyasladifanuzda, onlarn para-
metreleri farkl oldugu icin
siralamalan her zaman ayni ol-
mayahiliyor.

m Fakat hem RSF hem de
Freedom House'a ghre
T\'irki.ye"deki gidizat ktii...

Mijatovie; Tarkive'nin bu
konuda diismesinin gercek ne-
deninin YouTube ve Twitter
oldufunu diganiyorum. Baren
durumu yavas yavas kitdlesen
tilkeler vardir; sonra birden bir
geyler olur ve bir anda agaua
giderler. Ben siralama yapmam;
iilkeler kiyaslamam. Olgulara
bakarim. Yasalara, gazeteci
ﬁﬂwniigine ki bakuagum ilk

usustur. Gazetecilerin
hiikiimet nezdinde enformasy-
ana erisimi nasil, ona bakarim,
Tiirkive degisik gorigleri vansi-
tan, canh bir me Ea:.ra sahip.
Ancak son zaman-
larda gardiitm
kadariyla elestirel 5-
esler gok fazla sus-
rurufuyor. Elestirel
seslerin susturul-
mas1 hitkiimetin
adeta bir saplantist
haline gelmis bu-
lunuyor. Bunun
gereksiz, kabul
edilemez ve bir an
ance degismesi
gereken bir durum
oldugunu divgimiyoram. Biyle
giderse bu herkesten gok
Tiirkiye'ye zarar verir.

m Tiirkiye'deki basin
ozgiirligii sorunu ile
ngrasirken hangi konuya
oncelik veriyorsunuz?
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engeli'ne defiinerek Baslads:
“Tiarkiye'de konu sivasete
lince basin dzgirlaging ksit-
ama girigimlerini o nokiada
afnﬁynruz. {ste o zaman benim
e sesimi yikseltmem ve ‘Bakan
bu yapugmz hi de ivi degil’
demem gerekiyor. Tirkdye aruk
aretecileri hapse atma haklam
endisinde gormemelidir. Tirk
hakimetiyle calizma
basladigimda hapisteld gazeteci
sayis1 105 idi; dim itiban ile bu
sayiy1 29 olarak tespit etk Bu
ilerive dogru biyik bir adimdar.
Buraya ilk resmi ziyaretimi
2011'de yaparak Tuark
hiskimetiyle galizmaya
hasladim. Drsigleri Bakam
Davuioghs ve diger yetkililerle
origerek basin ozgiirdugi
Ennuﬂundaki gomizlerimi ifade
etmemden bu yana ighirligimiz
colk tyi, kapi apik ama sonuglar
T(ﬁq:i: ve ({;sun azgirliiging
simrlamak igin veni tegebbiisler
war.
inzanlar elestirel garigler
dile gotirdiler diye bedel ode-
]‘ne]t rorunda birakilmamalidir-
ar
Tarkiye'deki tablo hig de
pembe degil. Terdrle micadele
yasasim, stadinlmg bilgileri
myimlayan gazetecilere 10 yil
npis Gngdren veni MIT
Vasasin Eal:lul edilemez bulwyo-
rum ve bunun degiseue%inl u-
muyorum. Anayasa Ma keme-
si'min Twitter yasafin iptal
etmesi ise umul verici. Bu karar
Tirrkiye'de dzgtir basin ve me-
dya degirliin agsindan tarihi
niteliktedir, Torkive'de bagiim-
sz ve profesyonel bir yarginim
oldufunu gosteriyor. Ama re-
forma thtiyag var, Uluslararas:

" mGazetecilerin giiven-
liginden Tiirkiye baglamn-
da neyi anlamamiz gerekiy-
or?

Mijatovic: Hapishanede hig
zeteci olmamaly, Gazetecilerin
apee atilmalarna engel olacak
sekilde pereldi yasa degisiklik-
leri yapilmah. Ardindan
yasalarin durumu gelivor,
Gerekli vasa degigiklikleri
yapilmaz ve bunlar uygulan-
mazsa bu biyle devam eder,
Terorle Micadele Yasas, inter-
nel Yasast, lelevizyon
yayineilig nsasﬁumn bunlar
ifade ozgiirlugana kisnhyor,
Gazetecilerin givenligi
hususunda Thrkive'deki trend
cok olumsuz. Gazetecilerin ig-
lerin, is givenligi iginde yapa-
hilmeleri cok dnemli. Bu son G
giinde burada konugiugum
nzeteciler bu nedenle (islerini
aybetme korkusu) oto-sansiir
uyguladiklarin s lediler, Olo-
sansir de asin tehlikelidir,
Bayle giderse, gazetacilerin
kovulmas, hapisteki gazetecil-
er, kit yasalar, bidin bunlar
bir korku ortamm doguruyor, Ba-
nia gore gazelecinin isi ozel bir
istir, Gazetecilik cesaret, gercefii
siwlemea tutkusy, toplumu bil-
gi?;ndirme arm.l}rf; ilgilidir,
Gazetecilik olmazsa ne yaparie?
Me tir bir toplumda yasyor
oluruz? Hoktmetlenn elegtire]
we apik olmamin ne kadar
anemli oldugunu anlamas: igin
bir yol bulmalyiz. Anladik-
larmi da samyorum ama
imkanlanm sadece elegtirel
degil, laglarues sesleri, bazen k-
abalasan sesleri, tabulara
dokunmaya ¢alizan gazetecileri
kmllumui’il;in kullamyorlar”

Hukukun zirvesi Istanbul’daydi

UNYANIN cn 6nemliulusla ~ pozyum 2014'de birarayageldi. i Dr. Yilmaz Argiiden’in yaphin

rarasi kuruluglan, iiniversite-  Marmara Universitesi HukukFa-  sempozyumda, AB Tiirkiye Buyu-
ler ve hukuka kiiresel dlgekte yon  kiiltesi ve BM'nin katkilanyladii-  kelgisi Stefano Manservisi, adalet
veren cok sayida kurumun tem-  zenlenen sempozyum, oncekigun  sisteminin Turkiye'de tam olarak
m}qierl. gecen haftaIstanbul'da = Four Seasons Bosphorus Oteli'n-  kurulmasi ve hukuk devletinin
diizenlenen ‘adalet ve hukuk dev-  de yapildi Acihs konusmasimi BM  tam olarak gerceklestirilmesinin
leti’ konulu ‘Uluslararasi Sem- Global Compart Tiirkiye Bagka- tamamlanamadifim soyledi.

Hiirriyet Ankara, 10.05.2014

Dokuz Siitun, 13.05.2014
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