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their positions, or to the entire Executive branch. Nor does it make any difference
whether the aides in question are privy to national security matters, or work solely on
domestic issues. And, of course, if present frequent occupants of the West Wing or
Situation Room must find time to appear for testimony as a matter of law when
Congress issues a subpoena, then any such immunity most certainly stops short of
covering individuals who only purport to be cloaked with this authority because, at
some point in the past, they once were in the President’s employ. This was the state of
law when Judge Bates first considered the issue of whether former White House
Counsel Harriet Miers had absolute testimonial immunity in 2008, and it remains the
state of law today, and it goes without saying that the law applies to former White
House Counsel Don McGahn, just as it does to other current and former senior-level
White House officials.

Thus, for the myriad reasons laid out above as well as those that are articulated
plainly in the prior precedents of the Supreme Court, the D.C. Circuit, and the U.S.
District Court for the District of Columbia, this Court holds that individuals who have
been subpoenaed for testimony by an authorized committee of Congress must appear for
testimony in response to that subpoena—i.e., they cannot ignore or defy congressional
compulsory process, by order of the President or otherwise. Notably, however, in the
context of that appearance, such individuals are free to assert any legally applicable

privilege in response to the questions asked of them, where appropriate.

V. CONCLUSION

The United States of America has a government of laws and not of men. The

Constitution and federal law set the boundaries of what is acceptable conduct, and for
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this reason, as explained above, when there is a dispute between the Legislature and the
Executive branch over what the law requires about the circumstances under which
government officials must act, the Judiciary has the authority, and the responsibility, to
decide the issue. Moreover, as relevant here, when the issue in dispute is whether a
government official has the duty to respond to a subpoena that a duly authorized
committee of the House of Representatives has issued pursuant to its Article I authority,
the official’s defiance unquestionably inflicts a cognizable injury on Congress, and
thereby, substantially harms the national interest as well. These injuries give rise to a
right of a congressional committee to seek to vindicate its constitutionally conferred
investigative power in the context of a civil action filed in court.

Notably, whether or not the law requires the recalcitrant official to release the
testimonial information that the congressional committee requests is a separate
question, and one that will depend in large part on whether the requested information is
itself subject to withholding consistent with the law on the basis of a recognized
privilege. But as far as the duty to appear is concerned, this Court holds that Executive
branch officials are not absolutely immune from compulsory congressional process—no
matter how many times the Executive branch has asserted as much over the years—even
if the President expressly directs such officials’ non-compliance.

This result is unavoidable as a matter of basic constitutional law, as the Miers
court recognized more than a decade ago. Today, this Court adds that this conclusion is
inescapable precisely because compulsory appearance by dint of a subpoena is a legal
construct, not a political one, and per the Constitution, no one is above the law. That is

to say, however busy or essential a presidential aide might be, and whatever their
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proximity to sensitive domestic and national-security projects, the President does not
have the power to excuse him or her from taking an action that the law requires. Fifty
years of say so within the Executive branch does not change that fundamental truth.
Nor is the power of the Executive unfairly or improperly diminished when the Judiciary
mandates adherence to the law and thus refuses to recognize a veto-like discretionary
power of the President to cancel his subordinates’ legal obligations. To the contrary,
when a duly authorized committee of Congress issues a valid subpoena to a current or
former Executive branch official, and thereafter, a federal court determines that the
subpoenaed official does, as a matter of law, have a duty to respond notwithstanding
any contrary order of the President, the venerated constitutional principles that animate
the structure of our government and undergird our most vital democratic institutions are
preserved.

Consequently, and as set forth in the accompanying Order, Plaintiff’s Motion for
Expedited Partial Summary Judgment (ECF No. 22) is GRANTED, and Defendant’s

Motion for Summary Judgment (ECF No. 32) is DENIED.

DATE: November 25, 2019 Kdanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Judge
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